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AGREEMENT OF MERGER—S8/11/60 


XI. 


Anything herein or elsewhere to the contrary notwith- 
standing, this Agreement of Merger may be abandoned 
by action of the Board of Directors of UNITED at any 
time prior to the effective date of the merger, whether 
before or after submission to the stockholders of the 
Constituent Corporations, upon the happening of any one 
of the following events: 


1. If the Civil Aeronautics Board shall not, prior 
to February 1, 1961, have entered an order approving 
the merger; 


2. If, in the judgment of the Board of Directors 
of UNITED, the merger would be inadvisable because 
of the number of stockholders of UNITED who assert 
their rights to have their stock appraised and to re- 
ceive payment therefor, as provided in the General 
Corporation Law of the State of Delaware; 


3. If any material litigation or governmental pro- 
ceedings shall hereafter have been instituted or threat- 
ened against CAPITAL, or if any new Federal or 
State legislation shall hereafter have been enacted, 
which, in the judgment of the Board of Directors of 
UNITED, renders it inadvisable to proceed with the 
merger ; 


4, If CAPITAL (i) suspends operations by rea- 
son of its financial condition or (ii) suffers any ma- 
terial adverse change (other than changes resulting 
from the normal conduct of its business) in its con- 
dition (financial or otherwise), or (iii) fails to per- 


(13) 


form any of its agreements herein contained for a 
period of 10 days after the date on which written 
notice of such failure shall have been given to CAPI- 
TAL by UNITED, or (iv) if any of the representa- 
tions and warranties of CAPITAL contained in 
Article VIII prove to be untrue; 


5. If CAPITAL, except as provided in clause 
(iv) of paragraph 9 of this Article XII, shall, with- 
out the written consent of UNITED, have voluntarily 
disposed of any of its Aircraft or if, in the judgment 
of the Board of Directors of UNITED, CAPITAL 
shall have failed to maintain and keep in such good 
condition, repair and working order its operating 
property and equipment that the business carried on 
in connection therewith may be properly and advan- 
tageously conducted at all times; 


6. If the Certificates of Convenience and Neces- 
sity presently held by CAPITAL shall not continue 
to be valid and outstanding and be owned by CAPI- 
TAL, or if any of such Certificates of Convenience 
and Necessity shall be altered or amended in any 
respect except insofar as CAPITAL may, prior to 
the date of this Agreement of Merger, have requested 
their amendment or as CAPITAL, with the approval 
of UNITED, may prior to the effective date of the 
merger, request their amendment, or if any proceed- 
ing be instituted, except with the consent of UNITED, 
to alter or amend such Certificates of Convenience 
and Necessity in a manner which, in the judgment of 
the Board of Directors of UNITED, would render 
it inadvisable to proceed with the merger; 

7. If the regulatory commission or agency of any 
State having jurisdiction in the premises shall have 
failed, prior to February 1, 1961, to have entered 
orders approving the acquisition by 
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UNITED of intra-state routes of CAPITAL, the 
issuance of the securities of UNITED referred to in 
this Agreement of Merger and other provisions, if 
any, related to the merger; 


8. If any of the terms or conditions attached to 
the approval of the merger by the Civil Aeronautics 
Board, in the judgment of the Board of Directors 
of UNITED, have a substantially adverse effect upon 
UNITED, it being understood that customary pro- 
tective labor provisions shall not be deemed to have 
an adverse effect if UNITED does not thereby incur 
any obligation after the effective date of the merger 
with respect to officers or directors of CAPITAL 
or any employees associated with any station which 
may be discontinued by CAPITAL pursuant to order 
of the Civil Aeronautics Board and transferred to 
another air carrier; 
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CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 


CAB 60-22 FOR RELEASE: 
DUdley 2-7951 IMMEDIATE 


August 12, 1960 
11699 


The Civil Aeronautics Board today announced that it 
has scheduled September 15, 1960, as the date for pre- 
hearing conference on the merger agreement of United 
Airlines and Capital Airlines which the two carriers filed 
with the Board late yesterday afternoon. 


The Board also announced that it had undertaken 
preparations for expeditious processing of the merger 


agreement prior to its filing. On August 9, pursuant to 
instructions from the Board, the Board’s Bureau of Air 
Operations directed requests for information to both 
United Airlines and Capital Airlines that would enable 
the Board’s staff to speed the preparation of the case. 


The prehearing conference is the first formal step that 
the Board must take under its rules in preparing for the 
formal public hearing required by the Federal Aviation 
Act on merger applications. Prehearing conferences are 
conducted by a CAB Examiner assigned to hold the 
public hearing. Normally, information requests are not 
made until the time of prehearing conference. The steps 
already taken by the Board’s staff to obtain information 
are expected to materially shorten the time needed to 
proceed to formal hearings. 


Announcements of further procedural steps will be 
made by the Board or its Hearing Examiner at a later 
date. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 
In the Matter of the Application of 


Caprrau Aretrvgs, Inc., and 
Unrrep Am Loves, Ixc., 


for approval of an Agreement of Merger under 
Sections 408 and 412 of the Federal Aviation 
Act of 1958, as amended. 


MOTION FOR INCLUSION OF AN ISSUE WITH 
RESPECT TO CONDITIONING THE APPROVAL 
OF PROPOSED MERGER ON SUSPENSION OF 


ROUTE NO. 51 OR, ALTERNATIVELY, ON TRANS- 
FER OB SALE OF ROUTE 51 TO DELTA AIR 
LINES, INC.—9/13/60 


Delta Air Lines, Inc.) hereby moves the Board to 
include as an issue in the above-captioned proceeding 
the possible imposition of a condition to approval of the 
Agreement of Merger submitted by Capital and United 
to the effect that Capital’s Route 51 be suspended or 
terminated or, in the alternative, that Route 51 be trans- 
ferred or sold to Delta subject to such terms and condi- 
tions as the Board, in its discretion, may find reason- 
able and required by the public interest? In support of 
this Motion, Delta represents and alleges as follows: 


1 Carriers, administrative agencies, laws and regulations will 
be referred to herein by their commonly-abbreviated names. 


2 This Motion is made pursuant to Sections 401(g) and 408(b) 
of the Act and Rule 18 of the Board’s Rules of Practice in 
Economic Proceedings. 


INTRODUCTION 


a) The Background. 


For more than a decade, Capital Airlines has experi- 
enced an extended period of economic and financial crises 
which have raised serious and lasting questions as to 
that Company’s ability to continue operations as a major 
trunk carrier. 


Throughout this period, the Board has made every 
reasonable effort to grant Capital new routes and route 
extensions which might tend to check Capital’s continuing 
deterioration. None have proved successful. 


Indeed, certain of these grants—particularly that of 
the Southwest-Northeast Service Case?—seem only to 
have resulted in the introduction of unnecessary and 
financially improvident three-carrier competition in many 
Route 51 markets—as, for example in the New Orleans- 
Atlanta-Washington-New York area. The economic effect 
of introducing two of the smaller trunks—Capital and 
Delta—into point-to-point competition with one of the 
larger and more powerful members of the so-called Big 
Four—Eastern—has simply been the uneconomic reduc- 
tion or elimination of profits on these operations for all 
three carriers. Capital itself is acutely aware of this fact, 
having virtually withdrawn from such major markets 
as New York-Atlanta and New Orleans-New York—which 


1 See the Board’s discussion in the Southwest-Northeast Service 
Case, Order E-9758, decided November 21, 1955, at p. 22; also 
Great Lakes-Southeast Service Case, Order E-13024, decided Sep- 
tember 30, 1958, at p. 24. 


2 Order E-9758, supra. 


(172) 


already have competitive jet services from Delta and 
Eastern. 


Eventually Capital was forced to the wall. On April 
12, 1960, Vickers-Armstrong, Capital’s principal creditor, 
instituted foreclosure proceedings looking toward the re- 
capture of virtually all of the airline’s flight equipment. 
Faced with this dilemma, and with no hope of continuing 
independence, Capital could look only 
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to merger or sale.’ 


After weeks of desperate effort, on July 28, 1960, Capi- 
tal announced execution of an agreement pursuant to 
which it would be merged into United and its corporate 
existence would cease. That agreement is now before 
the Board for approval in the instant proceeding. 


b) The Proposed System. 


United, following the proposed merger, would become 
a carrier with routes running from the Atlantic to the 
Pacific and beyond to Hawaii and, secondarily, a North- 
South operator with routes running from New York, 
Buffalo, Cleveland and Pittsburgh through Atlanta to 
New Orleans and Florida, and the length of the West 
Coast from Vancouver to San Diego. 


United, today, is the second largest domestic trunkline. 
United serves 82 cities over a 14,000 mile system, and 
has 23,310 employees. Capital, the fifth largest domestic 
carrier, today serves 60 cities over a system of 6,516 
miles and employs 7,840 persons. 


1 Reorganization through bankruptcy was a practical impossi- 
bility inasmuch as the principal secured creditor was a British 
citizen and therefore ineligible to take over Capital following 
reorganization due to the restrictive provisions of applicable U. S. 
law. 


(174) 


Combined, these two systems would comprise the larg- 
est single airline in the world. 


On this massive complex, Capital’s Route 51, oriented 
along a North-South axis with New York, Washington 
and Buffalo at one end and Miami, New Orleans and 
Memphis at the other, is a complete misfit. Indeed, 
Route 51 does not even integrate well with the present 
Capital system, which itself is predominantly of an Hast- 
West nature, like United’s own route pattern. The mer- 
ger would emphasize this East-West orientation of Capi- 
tal’s present major routes. In that event, the cities on 
Route 51 would feed a paucity of traffic into the merged 
system for carriage to or from any point west of Prtts- 
burgh, Pennsylvania. 
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In other words, Boute 51 cannot logically be integrated 
with the thousands of miles of United and Capital un- 
duplicated routes running from east to west across the 
northern tier of states, and on through the west to the 
Coast and beyond to Hawaii. 


ce) The Posture of the Case. 


When, in the New York-Florida Case, the Board adopt- 
ed a clear-cut policy of triplicating competition—and of 
throwing two of the smaller trunks into point-to-point 
competition with one of the Big Four *—the Board adopt- 
ed the precautionary device of making the third carrier’s 
award (Northeast’s New York-Florida route) temporary. 


2 Order E-10645, adopted September 28, 1956. 


2A departure from the policy of one smal] trunk competing 
with one Big Four carrier which had proved so successful in 
such cases as National and Eastern (New York-Miami), Delta 
and Eastern (Chicago-Miami), and Western and United (Seattle- 
San Diego). 
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Unfortunately, in the earlier Southwest-Northeast Service 
Case and in the subsequent Great Lakes-Southeast Case, 
this precautionary technique was not utilized and perma- 
nent certificates were awarded in all instances to the suc- 
cessful smaller trunklines. 


As a technical legal result, the Northeast award in the 
New York-Florida Case will soon be ripe for review, and 
the economic and financial soundness thereof can be re- 
appraised in the light of the cold, hard facts of actual 
operating experience—but the permanent Capital awards 
of the Southwest-Northeast and Great Lakes-Southeast 
decisions have left the Board with restricted opportu- 
nity for informed reassessment. 


The filing of the Capital-United merger for approval, 
however, presents the Board with one of the rare op- 
portunities which has arisen or ever will arise in the 
development of our nation’s air transportation system 
for the reworking of permanent route patterns 
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in such fashion as to create a more sound air transpor- 
tation system. Indeed, it is only in the merger, sale or 
acquisition situation that the Board possesses any prac- 
tical power to deal fully with the realignment of the 
permanent certificate authority now held by Capital. 


a) The Nature of Delta’s Motion. 


There are several ways in which the underlying Route 
51 problem may be solved with a resultant strengthening 
of the entire airlines industry. For example, the Board 
might order the suspension of all of Route 51, or of those 
parts of that route which have resulted in unnecessary 
and uneconomic competitive operations. Or the Board 


3 Order E-13024, adopted September 30, 1958. 


it 
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might condition approval of the merger on the surrender 
for cancellation of the Route 51 certificate. Or the Board 
might condition merger approval on transfer or sale of 
all or part of Route 51 to Delta. But at least two of 
these possibilities would appear to require a limited ex- 
pansion of the issues normally presented in a proceeding 
for the approval of a merger agreement as presented by 
the contracting parties. 


Delta believes that if the Board approves the Capital- 
United merger it should, as a condition to such approval, 
require the suspension or termination of Route 51 or the 
transfer or sale of the certificate for Route 51 to Delta. 
Delta is fit, willing and able, and desires, to operate the 
services required by the public interest over this route, 
in connection with Delta’s existing route operations. 


Delta therefore moves that the Board, by order, direct 
the inclusion of these issues in the present proceeding. 
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IL. 


THE BOARD HAS LEGAL POWER, AND AN AN- 
NOUNCED POLICY TO EXPLORE SUSPENSION OR 
TRANSFER ISSUES IN APPROPRIATE CASES. 


The determination of air carrier routes is basically the 
responsibility of the Civil Aeronautics Board, and the 
Board should not take action which will effectively limit 
the extent to which the Board is able to discharge its 
responsibility in the areas covered by the several merger 
proceedings now about to be presented to it.* 


In Docket 11335 the Board already has faced, and has 
acted upon, this policy problem. 


2Cf., Order E-6307, adopted April 1, 1952 in Docket 5396, 
Dissenting Opinion of Chairman Nyrop at pp. 4-5. 
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In Docket 11335 National moved the Board for im- 
mediate hearing on its petition seeking the cancellation 
or suspension of Northeast’s Florida certificate. The 
Board explicitly recognized that its analysis of the re- 
newal of the Northeast certificate necessarily involved 
the intimately interrelated TWA merger proposal, and 
held: 


“ . . we state our tentative view that, if the merger 
agreement is signed and proceeds to hearing, the 
issues involved im the renewal of NEA’s Florida 
route should be consolidated with the merger pro- 
ceeding for expedited hearing. The Board does not 
ordinarily burden a merger case with route issues. 
But it believes that, in the present situation, neither 
the route renewal nor the merger case could be prop- 
erly decided without considering on the record the 
impact of the one upon the other. This being true, 
a consolidated proceeding appears to be the most 
expeditious and efficient means of resolving the 
issues.”? (emphasis supplied) 

In the Northeast situation, the Board has freedom of 
action on certificate renewal whether or not a merger 
proposal is processed—simply because the certificate is 
temporary. In the Capital situation, however, the Board 
has full freedom of action only in the merger case now 
presented—because the Route 51 certificate 
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is permanent. As a result, except in a situation like the 
present one, the Board could take action with respect 
to Route 51 only under Section 401(g) of the Act. The 
Board’s Section 401(g) powers, however, are clearly more 
limited in scope than those available under Section 408 
in a merger proceeding, where approval of the merger 
can be conditioned on any reasonable terms and condi- 


2 Order E-15532, adopted July 12, 1960, at p. 6. 
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tions required by the public interest, including transfer 
of part of the authority involved Section 401(g) would 
permit only minor modifications or temporary suspension, 
and includes no power with respect to transfers. 

But the policy point in the Capital case is many times 
more important than in the N ortheast case for the simple 
reason that the available traffic per carrier on the North- 
east route is many times heavier than the available 
traffic per carrier on the Capital route. 


The following tabulation, taken from the C.A.B.’s March 
1-14, 1958 O&D Survey, is illustrative: 


Atlanta Miami Ratio 


Washington L771 4,460 2.52 
Baltimore 241 1,157 4.80 
Philadelphia 716 6,128 8.56 
New York 4171 52178 1251 


6,899 63,923 9.26 


It is clear that the Miami markets are stronger than the 
‘Atlanta markets, ranging from a 2.5 ratio in the case of 
Washington traffic to a 125 ratio in the case of New 
York traffic. Between Atlanta and the northeastern cities 
there are only 164 total passengers per day for three 
carriers, whereas in the Miami-northeastern markets 
there are over 1,500 passengers per day for three carriers.” 


1See Delta-Chicago & Southern Merger Case, 16 CAB. 647 
(1952), at pp. 650-653. At the same time, if the Board desires, 
an investigation under Section 401(g) can be consolidated (ibid, 
pp. 650-651). 


2 Similarly, the traffic between New York, Philadelphia, Balti- 
more and New York, on the one hand, and the four Florida cities 
of Jacksonville, Tampa, St. Petersburg and Miami, on the other, 
is 45 times greater than the traffic between the same four 
northern cities and Charlotte, Atlanta, Birmingham, and New 
Orleans (in March 1-14, 1958, 76,042 to 16,901). 
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In both the Atlanta-Northeast and the Miami-Northeast 
markets, however, there are now three certificated carriers. 
The only difference between the two markets is that in 
the Miami-Northeast case one of the three certifications 
is temporary, and therefore subject to full review in 
either a renewal case or in a merger proceeding. On the 
other hand, the Atlanta-Northeast certifications are perma- 
nent and, therefore, subject to full review only in the 
United-Capital Merger Proceeding. 


Ipso facto, if sound public policy calls for review of 
the issues involved in continuation of Northeast’s Florida 
route at the time of consideration of the Northeast-TWA 
merger, the public interest to a much greater extent de- 
mands review of the future of Route 51 at the time the 
Capital-United merger is considered. 


The extreme seriousness of the situation can readily 
be demonstrated by reference to the Forms 41 material 
already on file with the Board. Thus, faced with tripli- 
cating competition in virtually all of its major markets, 
during the first five months of 1960 Delta achieved an 
average domestic monthly profit, after taxes, of only 


> The situation is all the more important in view of the pending 
applications of Capital for cancellation of its operating authority 
at major intermediate points along Route 51, applications which 
United appears to have endorsed. Should this proposal be granted 
and the merger approved, Delta would be faced by paralleling 
competition by two Big Four carriers, one of which would be 
free to operate a “cream-skimming” service, with no responsi- 
bility for servicing the smaller, less profitable cities. Moreover, 
it is evident from the Board’s opinion in the Southwest-Northeast 
Service Case, supra, that one of the major reasons for creating 
the present New Orleans-Atlanta-New York leg of Route 51 was 
to provide improved service to the very North Carolina points 
at which Capital now seeks to terminate its authority (see Order 
E-9758, at p. 28). 
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$189,000 on an average gross domestic revenue of $10,- 
329,400. Yet in the single month of June, during part 
of which Eastern’s services were interrupted by a labor 
dispute, Delta made a net profit of $1,049,000—more than 
it had netted in the entire preceding five-months’ period 
which had included the height of the Florida season, and 
more than 5.5 times the net earnings of the average of 
the preceding five months. 
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This clearly shows that these markets would have af- 
forded a very reasonable margin of profit for two fully 
competitive carriers, but do not provide anything resem- 
bling adequate traffic support for three or more carriers.” 
Obviously, therefore, the substitution of a Big Four 
carrier such as United on Capital’s Route 51 will make 
Delta’s present competitive position even more precarious. 


Under these circumstances, the Board should not ap- 
proach this case wearing blinders which dictate a “United 
or no one” approach to final decision. There is in fact 
more than one possible solution to the problems posed by 
the Capital dilemma. 


Faced with the realities of competitive impact in an 
age of jet aircraft, the Board must realistically assess 
the question of whether United, a major Big Four car- 
rier, is to be “certificated through merger” into an en- 
tirely new geographic area. The Board now has a single, 
though golden, opportunity to determine whether United 


1With Delta and Eastern both operating at domestic system 
load factors in the mid and low fifties, and with low operating 
margins, redistribution of even the limited traffic carried by 
Capital over Route 51 would have a significant effect upon East- 
ern’s and Delta’s net profit positions. It is also of interest that 
in July with all three carriers again in operation, Delta, Eastern 
and Capital all three operated at a system loss. 
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should be selected to operate Route 51 in the face of the 
major competitive authorizations already existing in the 
area, or whether Route 51 should be transferred to a car- 
rier already operating in the area so as to maintain 
desirable levels of healthy competition without aggrandiz- 
ing the already over-powering competitive position of 
the Big Four airlines. 

The time for action, and for wise administrative plan- 
ning based upon the factual guidance of experience, is 
now—at a time 
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when the Board will be considering the possibility of 
combining the predominately east-west route systems of 
Capital and United. As will be shown in the next suc- 
ceeding Section of this Motion, Route 51 has never inte- 


grated with the remaining and major portions of Capi- 
tal’s system, and will not integrate with any combined 
United/Capital system. The Board must now—fully— 
consider this lack of integration, resulting from the pe- 
culiar directional traffic flows of Capital’s present Route 
51. 


The issues of route integration and of effect on com- 
peting carriers will be involved in this case whether or 
not the relief requested herein by Delta is granted. In- 
tegration is an issue in every merger proceeding before 
the Board.” 


2The Board must recognize that, in practical effect, United 
proposes to pay nothing for the Capital route certificates them- 
selves. Under the proposed arrangement, United actually would 
receive Capital’s physical assets at a substantial discount from 
their stated values. 


1See American Airlines, Inc., Acquisition of Control of Mid- 
Continent Airlines, Inc., 7 C.A.B. 365 (1946). 
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The approval or disapproval of mergers under the 
Federal Aviation Act is a most important facet of the 
Board’s responsibility to fashion a sound air transporta- 
tion system for the nation, both now and for the indefi- 
nite future. The imposition of conditions precedent to 
approval, or disapproval, of a merger often is required 
in order to achieve a sound system. 


Since the issue of integration is therefore in any event 
fundamentally involved in this Capital-United Merger 
Proceeding—and since Route 51 does not integrate with 
the present Capital or with the proposed merged system, 
and is incapable of sustaining three-carrier competition 
in any event—it would be poor policy and, in view of the 
action apparently to be taken in the Northeast-TWA 
situation, an arbitrary action, not to recognize that the 
integration issues in a case such as this one necessarily 
entail consideration of suspension, termination or trans- 


fer of all or part of the route authority involved. Such 
issues concerning Route 51 must be openly tried and 
decided in the present proceeding, in order fully to protect 
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the public interest. No other means is available for 
achieving that end. 


The Board has recognized that in a proper case the 
full scope of the integration issues, including route re- 
alignment, must be considered in a merger case. The 
Board recently has done so, as previously noted, in con- 
nection with the pending Northeast-TWA situation. 
Moreover, although refusing to inject such issues into 
the Delta-Chicago and Southern Merger Case back in 
1953, the Board held that in a proper case it would do 
so, stating: 

“The conclusion we have reached does not mean 
that the Board is unmindful of the necessity of keep- 
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ing a check on the air route pattern and of eliminating 
operation of services which will be detrimental to 
the transportation system as a whole. Clearly, even 
if the Board in a transfer case approves the sale 
of dormant operating rights it is not precluded, on 
its own initiative or at the request of some other 
carrier, from subsequently initiating a proceeding 
to determine whether that authority should be sus- 
pended or terminated. ... Moreover, in appropriate 
cases there is nothing to prevent the Board from 
instituting a suspension proceeding under Section 
401(h) [now Section 401(g)] with respect to either 
dormant or active operating authority and consoli- 
dating that proceeding with the proceedings on @ 
transfer agreement involving the same rights. Nor 
does this conclusion unduly restrict the scope of the 
phrase ‘public interest’ as applied to transfer cases. 
The question of the effect that the transfer of a 
certificate will have on existing carriers has been 
and will continue to be an important issue in transfer 
cases and where the facts establish that approval of 
the agreement would unduly distarb the competitive 
balance the agreement will be disapproved. eee 
Similarly, we will continue to give consideration to 
other matters relating to the question whether it is 
in the public interest for the proposed transferee, 
rather than the existing holder, to be vested with 
the operating rights conferred by the certificate. Our 
decision goes no further than to say that in the 
absence of unusual circumstances, we will deal with 
questions of suspension or termination of operating 
authority directly under the powers specifically 
granted for that purpose . . .”* (emphasis supplied) 
In the same Delfa-CéS Case, the Board also recognized 
that it could reserve jurisdiction to compel a later transfer 
of part of the Chicago & Southern authority there in- 
volved? and thus could 


116 CAB. 647, at pp. 650-651. 
2Id. at p. 653. 
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condition the approval of the merger itself upon such a 
transfer." 


In view of the myriad of route integration and com- 
petitve impact questions which the foregoing quotation 
shows must be considered in this case in any event, and 
in view of the fact already shown that Route 51 cannot 
support three-carrier competition and the fact to be 
shown that Route 51 does not integrate with either the 
present Capital or the proposed Capital/United systems, 
and in view of the still further fact that the Board is 
not here confronted with dormant rights which more 
clearly can be dealt with in a later Section 401(g) pro- 
ceeding, but rather with permanent and active authority, 
Delta submits that unusual circumstances are clearly pres- 
ent here justifying the relief requested by Delta im this 
Motion. Detail discussion of a sound national route 
pattern in a general investigation, where the Board has 
little affirmative power, is academic. The Board’s power 
in the present case, however, is not academic, and it 
must be exercised. 


1In refusing to inject such transfer issues into the Delta-C&S 
Case, the Board primarily relied upon the fact that consideration 
of the issues would be contrary to the public interest, a situation 
clearly not present here with respect to Route 51. The Board 
also, however, intimated that the transfer question could later 
be considered under Section 401(g) (16 C.A.B. 647, at 653). 
But as the Board itself recognized at the preceding page of that 
same opinion, it has no power under Section 401(g) to compel 
a transfer. It can, however, condition approval of a merger under 
Section 408 on transfer of part of the authority involved. 
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I. 


ROUTE 51 DOES NOT INTEGRATE 
WITH UNITED’S SYSTEM 


Route 51 has never integrated with the Capital system, 
and even more clearly cannot be integrated with the 
United system. Route 51, in fact, basically constitutes a 
separate system extending southward from the eastern 
portion of the routes of both of the said carriers at acute 
angles from Capital’s and United’s principal routes. 


In the first place, Route 51 does not now integrate with 
the present Capital system. Thus of the four daily 
flights currently operating over Route 51 to and from 
the terminal Memphis, three operate on Route 51 only, 


and only one operates over any existing Capital authority 
west of Pittsburgh. This single flight operates from 
Memphis via Huntsville, Chattanooga, and Knoxville via 
Cleveland to Detroit—a point not on Route 51—and obvi- 
ously is not intended as a direct operation, competitive 
with existing direct one-carrier services, between Memphis 
and Detroit. 


Similarly, of Capital’s present four daily services be- 
tween New Orleans and points to the north and northeast, 
three operate over Route 51 only, and only one operates 
via Cleveland to Detroit—a point not on Route 51. Here 
again, this single service cannot be considered competitive 
with existing direct one-carrier services between New 
Orleans and Detroit. 


Other than the two schedules mentioned above, only 
one additional flight (a nightcoach serving Birmingham 
and Atlanta) operates beyond Route 51—and that one 
also goes only to Detroit. All of Capital’s current Florida 
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flights are completely “on-line” to Route 51 and operate 
no through-plane service to any point west of Cleveland. 


Obviously, therefore, the only present integration of 
Route 51 to the Capital system (or to the United system), 
which would be lost if Route 51 were not transferred to 
the merged company is that 
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limited amount of through-plane service provided by 
Capital from certain of its southern cities to Detroit. 
Furthermore, if Route 51 were transferred to Delta, even 
these limited Detroit services would be retained over 
other, more direct Delta routings. 


Secondly, it is almost impossible to show any satis- 
factory traffic integration between Route 51, on the one 
hand, and United’s existing east-west routes, on the 
other: Any argument that they will integrate in the 
future, therefore, must be based upon the assumption 
that in due course the merged Capital-United combination 
can and will secure such consolidation of routes or other 
authorizations as will permit direct operations between 
Miami, New Orleans, Memphis, Atlanta and other points 
on Route 51 to Chicago, Twin Cities and points west 
thereof on the existing routes of United Air Lines. 


Of the 40 certificated cities on Route 51 only eight are 
served by any United route.” It is the clear existence 
of this lack of integration, and therefore the requirement 


1 Even with respect to the Upper Michigan-Southeast traffic 
for which Capital claimed the benefits of one-carrier service in 
the Great Lakes-Southeast Service Case, and for which no through- 
plane service is now being provided, it is to be noted that in 
the Great Lakes Local Service Case Capital is now actively seeking 
suspension of these same Upper Michigan cities. 


2New York, Philadelphia, Pittsburgh, Baltimore, Washington, 
Cleveland, Akron and Youngstown. 
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for still further competitive and unnecessary route awards 
in order to achieve integration, that calls for exercise of 
the Board’s expertise at this stage of the merger investi- 
gation. It was exactly this same problem, with its un- 
predictable consequences, which was involved in the dis- 
approval of the agreement between American and Mid- 
Continent, under which American would have acquired 
control of Mid-Continent.* 
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On the other hand seventeen of these cities are served 
by Delta. Under the circumstances, there would be a 
maximum integration of routes, operations and personnel 
if Route 51 were to be served by Delta, but a minimum 
of integration if Route 51 were to be served by United. 
Thus, for example, in addition to the limited services 
presently provided by Capital along these routes, Delta 
would be able to offer through-plane services beyond the 
Memphis gateway to such important cities as Houston, 
Beaumont/Port Arthur, Shreveport, Little Rock, and Hot 
Springs; beyond the New Orleans gateway to Houston 
and, to a more limited extent, to the Caribbean; beyond 
Atlanta and Birmingham to Columbus, Montgomery, 
Meridian, Jackson, Monroe, Shreveport, Dallas, Fort 
Worth, Baton Rouge and Alexandria; beyond Asheville 
to Greenville-Spartanburg, Columbia and Charleston; and 
beyond Atlanta to Augusta, Savannah, Brunswick and 
Orlando. United can show no such route integration. 


Capital’s Route 51 is thus complementary to the exist- 
ing route system of Delta, but non-complementary to the 
existing route systems of either Capital or United. 


27 CAB. 365 (1946). 


2 New York, Philadelphia, Asheville, Atlanta, Birmingham, New 
Orleans, Jacksonville, Tampa-St. Petersburg, West Palm Beach, 
Fort Lauderdale, Miami, Knoxville, Chattanooga, Baltimore, Wash- 
ington, Charlotte and Memphis. 
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Under these circumstances, and since in this case the 
Board does have power to take affirmative action directed 
toward the long-range improvement of the nation’s air 
route pattern, the time for action is now. Only in this 
case does the Board have power to fully resolve the long- 
existing problems of a route which never has integrated 
well with Capital’s other operations and never could 
integrate well with United’s existing operations—by com- 
pelling the transfer of the route to Delta, an airline 
whose logical and designed function is the carriage of 
traffic from the South to the North and Northeast, a car- 
rier into whose route system Capital’s Route 51 would fit 
logically, and a carrier which has been designated by the 
Board as the primary competitor for Eastern Air Lines 
within the territory involved. 
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IV. 


GRANT OF DELTA’S MOTION WILL NOT 
RESULT IN SIGNIFICANT DELAY 


No material delays would be required by grant of the 
relief requested by Delta. 


The Board has before it in this case the problem of 
appropriate route structure for a large section of the 
country, and the structure determined as a result of 
action in this merger case will remain fixed for many 
years to come. Under these circumstances, the effect of 
minor or temporary delays should not be a factor given 
substantial weight.* 


2 Reasonable delay is hardly too costly a price to pay for 
accomplishment of the objectives of the Federal Aviation Act, or 
for final achievement by the Board of the results for which 
millions of tax payer dollars were fed into the support and 
development of the nation’s trunkline air system. 
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On the other hand, there is no reason to expect that 
any material delay will be caused by granting the relief 
sought by Delta. The Board must consider the issue of 
route integration of the merged system in any event. It 
will not take substantially longer to fully develop this 
issue by considering the possible suspension, termination 
or transfer of Route 51 than would be the case in a pro- 
ceeding absent these considerations. 


Basically, considerations of this type need not result 
in delay. For example, in the extremely complex New 
York-Balboa Through-Service Investigation, the elapsed 
time from prehearing conference to oral argument was 
less than eight months.? Similarly, in the bitterly-con- 
tested American Mid-Continent Merger Case, all of the 
steps from prehearing conference to oral argument con- 
sumed approximately eight months,* at a time 
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when the Board’s calendar was abnormally crowded and 
proceedings were not moving with the procedural expedi- 
tion which is possible today. 


Any argument based on delay is clearly a “red herring.” 
The Board can, and repeatedly has, afforded reasonable 
expedition to cases as complex, or even more complex, 
than that here required by the public interest. 


Other than by considering and acting upon the issue in 
connection with approval of the Capital-United merger, 
the Board cannot effect the disposition or rearrangement 
of existing route structures in conformance with its own 
views on integration or with the proper long-range de- 


2 Prehearing Conference held on July 24, 1951 and Oral Argu- 
ment had on March 11, 1952. 


3 Prehearing Conference held on November 20, 1945 and Oral 
Argument on July 9, 1946. 


29 
(188) 


velopment of the air route pattern of the eastern half 
of the United States. If Delta’s motion is not granted 
and the proceeding thereafter is concluded by some affirm- 
ative action precluding a present decision as to the proper 
disposition of Route 51, the Board would lose its power 
to act fully and effectively at any time in the future. 
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Vv. 


SUMMARY AND PRAYER 


As Vice Chairman Gurney wrote in the Capital Gains 
Proceeding :* 


“The Civil Aeronautics Act, unlike other utility legis- 
lation, is not solely a regulatory act, but a promo- 
tional act as well ° ° ° In coping with the many 
complex problems of the rapidly-growing and rapid- 


ly-changing civil aviation industry, the Civil Aero- 
nautics Board must not be afraid to push its statu- 
tory powers to their fullest scope. We must try to 
make our own vision and resourcefulness match that 
of the industry which we regulate.” (emphasis sup- 
plied) 

And in the Northeast-TWA situation, as noted above, 
the Board has already established a policy of dealing 
with route problems in connection with its approval of 
proposed merger agreements. 


In the United-Capital situation: 


1) The existence of Route 51, and particularly the 
New Orleans-Atlanta-Washington-New York segment 
thereof, has resulted in substantial economic and 
financial problems for the already highly-competitive 
operations of Delta and Eastern; 


1QOrder E-12855, adopted August 8, 1958 (See Dissent of Vice 
Chairman Gurney). 
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2) Transfer of Route 51 to United would: 

a) Result in Delta facing paralleling point-to-point 
competition from two Big Four carriers; and 

b) Result in still further deterioration in the earn- 
ings positions of both Delta and Eastern; 

3) Suspension of triplicating competition, accompanied 
by continuation of beneficial and economically justi- 
fied two-carrier competition, would be in the public 
interest ; 

4) Route 51 does not integrate with the Capital-United 
transcontinental route system; 

5) Route 51 does integrate with the existing north- 
south route of Delta; 

6) The only forum in which the Board has legal power 
fully to deal with this problem is the present case; 

7) Transfer to Delta of those segments of Route 51 
which provide needed public services would strength- 
en Delta’s ability to be Eastern’s primary competi- 
tor in the easterly half of the United States; and 
Transfer of these operating authorities to Delta, 
accompanied by approval of all other phases of the 
United merger, would create two route systems both 
of which would be well-integrated and sound in 
concept. 
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Whether the suspension, termination, sale or transfer 
of the Route 51 certificate should be made a condition 
precedent to approval of the proposed merger is an issue 
which must be included in the Capital-United Merger 
Case because: 


1) The issue is relevant, in view of the lack of inte- 
gration between Route 51 and the proposed merged 
system of Capital and United; 

2) The question of whether the merged company should 
operate Route 51 must be decided in this case; 


3) This is the only proceeding wherein the Board will 
have authority to direct such a transfer, with the 
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power to make such direction anything other than 
“advisory”; and 
Having committed itself to review a directly com- 
parable issue in connection with the Northeast-TWA 
merger, refusal to review the similar and more vital 
issues in the present case—where the traffic poten- 
tials available to support three-carrier competition 
are much, much smaller—would constitute incon- 
sistent, arbitrary and discriminatory action. 
WHEREFORE, Delta respectfully requests the Board 
to include as an issue in the subject proceeding the ques- 
tion of whether approval of the Agreement of Merger 
between Capital and United should be conditioned on the 
suspension or termination of the certificate for Route 
51, or upon the sale or transfer of that certificate, in 
whole or in part, to Delta, subject to such terms and 
conditions as the Board may find reasonable and required 
by the public interest; and Delta further prays that the 


Board grant it such other or different relief as in the 
premises may appear proper. 


Respectfully submitted, 
DELTA AIR LINES, INC. 


/s/ B. S. Maurer 
B. S. Mauger 
Vice President—Legal 
September 13, 1960 and Secretary 


Of Counsel: 
Frank F. Box 
James W. Callison 
and 
Chapman, Walsh & O’Connell 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 


28 


192 
BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Docket No. 11699 


In the matter of the Application of 


under Section 408 and such other Sections of the 
Federal Aviation Act of 1958 as may be Appli- 
cable, for Approval of the Merger of Capital 
Airlines, Inc., into United Air Lines, Inc. 


MOTION CONCERNING SCOPE OF ISSUES AND 
CONTINGENT PETITION FOR INVESTIGATION 
AND MOTION FOR CONSOLIDATION—9/15/60 


By joint application dated August 11, 1960, United 
Air Lines, Ine. (United) and Capital Airlines, Inc. (Capi- 
tal) have requested Civil Aeronautics Board (Board) 
approval, pursuant to the Federal Aviation Act of 1958, 
of the merger of Capital into United, including the trans- 
fer to United of the certificates of public convenience and 
necessity presently held by Capital. Because of Alle- 
gheny Airlines, Inc.’s (Allegheny) direct interest in this 
proceeding, Allegheny has filed a petition to intervene. 
A prehearing conference in this matter has been set for 
September 15, 1960, at which time it is presumed that the 
scope of the issues will be discussed and possibly deter- 
mined. 

It is apparent that unrestricted transfer of Capital’s 
certificates to United will result in United acquiring cer- 
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tain operating authorities now held by Capital but not 
now held by United, or acquisition of certain operating 
rights not now held by either Capital or United, but 
which would be created by the transfer of Capital’s certifi- 
cates to United. 
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Transfer of Capital’s certificates to United will result 
in United obtaining turn-around authority in the short 
267 mile Pittsburgh-Philadelphia market, as well as new 
authority to operate single-plane service between Harris- 
burg on the one hand, and Boston, Providence and Hart- 
ford/Springfield on the other. These markets are served 
by Allegheny,’ and each represent an important Allegheny 
source of revenue. Thus, in August, 1960, Allegheny’s 
single-plane service between Harrisburg and Boston/ 
Providence, generated 325 passengers. Between Pitts- 
burgh and Philadelphia, Allegheny carried almost 35,000 
passengers during the first six months of 1960, and this 
market has become one of Allegheny’s major revenue pro- 
ducers. While Capital holds turn-around authority be- 
tween Pittsburgh and Philadelphia, this right is, as a 
practicable matter, dormant, since Capital has offered 
service in this market only sporadically, and then only 
in limited amounts (see Appendix A). As of July 1960, 
Capital offered no service between these points. Should 
United receive turn-around rights from Capital, it would 
be in a position to divert substantially from Allegheny. 


In addition to the above, it should be noted that Capi- 
tal’s Harrisburg rights on Route 51 are dormant. Capital 
has not provided east-west service at Harrisburg for 
some time, and at the present time is seeking to delete 
Harrisburg from Route 51 (Docket No. 11614). Should 
United obtain this authority and activate it, serious di- 


1 Harrisburg-Hartford service commences October Ist. 
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version from Allegheny would result in markets such as 
Harrisburg-New York and Harrisburg-Pittsburgh? 


Clearly, the Board has an equal interest in precluding 
significant diversion of revenues from Allegheny, with its 
consequent adverse affect on subsidy. The positive as- 
pects of the proposed merger must not be permitted to 
submerge the very real interests of the smaller carriers 
such as Allegheny, and the Board must 
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leave itself sufficient latitude to effectively protect these 
interests. 


Allegheny believes, therefore, that consideration of 
whether transfer of Capital’s certificates to United will 
be consistent with the public interest includes considera- 
tion of the following issues: 


1. Whether Capital should be permitted to transfer to 
United all of its existing operating authority, or 
whether some part of Capital’s existing authority 
should not be transferred. 

. What operating restrictions or conditions, if any, 
should be attached to United’s certificate as a result 
of acquiring Capital’s routes. 

These issues are inherent in the statutory requirement 
of section 408 that the Board consider the effect of other 
carriers and that the Board shall approve mergers “apon 
such terms and conditions as it shall find to be just and 
reasonable and with such modifications as it may pre- 
scribe”. 


Thus, in prior merger cases, the Board has considered 
whether specific authority should be transferred to the 
acquiring carrier, or whether operating restrictions should 


2 Allegheny carried 21,397 Harrisburg-New York and 20,156 
Harrisburg-Pittsburgh passengers in 1959. 
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be imposed on the certificate authority of the acquiring 
carrier. For example, in the DeltaC&S Merger Case, 
16 C.A.B. 647 (1952), the Board considered whether traffic 
restrictions should be placed on the certificate authority 
of the surviving company.” 


Clearly, it would be legal error for the Board to ex- 
clude consideration of operating restrictions which should 
be imposed on the acquiring carrier where new authority 
is created which neither applicant carrier has previously 
held, or for the Board to consider only the transfer of 
all operating rights, without considering the potential 
adverse impact on another carrier which transfer of some 
part of the operating rights may have. 


Allegheny believes that it would constitute legal error 
if the Board were to so limit the issues as (1) to prevent 
imposition of such restrictions on United’s 
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resulting operating authority as may be required by the 
public interest, and (2) to prevent disapproval of the 
transfer of such part of Capital’s operating authority as 
would adversely affect the public interest. It is Alle- 
gheny’s position that it has the right to urge (1) that 
United not acquire any greater operating authority be- 
tween Pittsburgh and Philadelphia that it now holds, (2) 
that United not received authorization to provide east- 
west service at Harrisburg, and (3) disapproval of such 
other new authorities as would seriously impair Alle- 
gheny’s financial status. 


Should the Board disagree with Allegheny’s interpre- 
tion of the issues as set forth above, Allegheny requests 
that the Board institute an investigation to determine 
(a) whether Capital’s turn-around authority between Pitts- 


216 CAB. 647, at page 648. 
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burgh and Philadelphia should be suspended or termi- 
nated, and (b) whether Capital’s authority at Harrisburg 
on Route 51 should be suspended or terminated, and 
further moves that such investigation be consolidated with 
Docket 11699.* 


WHEREFORE, Allegheny requests that the Board 
issue an appropriate order defining the scope of this 
proceeding so as to insure that included herein is the 
issue of restrictions, if any, to be imposed on the surviv- 
ing company’s certificate, and the issue of whether United 
should be vested with all operating rights now held by 
Capital. In the alternative, Allegheny requests that the 
Board institute an appropriate investigation as noted 
above, and consolidate said investigation with this pro- 
ceeding. 

Respectfully submitted, 
/s/ Edwin I. Colodny 


Epwix I. Cotopry 
Attorney for Allegheny Airlines, Inc. 


Hale Stimson Russell & Nickerson 
Of Counsel 


September 15, 1960 


1Cf. Delta-C & S Merger Case, 16 C.A.B. 647, at 650-51. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 


In the Matter of the Application of 


Carrrau Aretrxes, Inc., and 
Unsrrep Am Lrves, Inc., 


for approval of an Agreement of Merger under 
Sections 408 and 412 of the Federal Aviation 
Act of 1958, as amended. 


MOTION FOR INSTITUTION OF AN INVESTI- 

GATION AND FOR CONSOLIDATION OF THAT 

INVESTIGATION WITH THE UNITED-CAPITAL 
MERGER PROCEEDING—9/14/60 


Delta Air Lines, Inc.,1 hereby moves the Board to in- 
stitute a proceeding under Sections 204(a), 401(g) and 
1001 of the Federal Aviation Act of 1958, as amended, to 
determine whether the public convenience and necessity 
requires that the certificates of United, Capital, and other 
domestic trunkline carriers serving cities now served 
jointly by both United and Capital should be altered, 
amended or modified in whole or in part; that Delta be 
made a party to such investigation; and that said in- 
vestigation be consolidated with the United-Capital Mer- 
ger Case, Docket 11699. 


In support of this Motion, Delta represents and alleges 
as follows: 


1 Carriers, administrative agencies, laws and regulations here- 
inafter will be referred to by their commonly-abbreviated names. 
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L 
Section 408(b) of the Act provides, in part: 


“ |. That the Board shall not approve any consoli- 
dation, merger, purchase . . . or acquisition of con- 
trol which would result in creating a monopoly or 
monopolies and thereby restrain competition or jeop- 
ardize another air carrier not a party to the con- 
solidation, merger, purchase, . . . or acquisition of 
control...” 


Sections 102(d) and 102(f) of the Act further provide 
that, in the exercise and performance of its powers and 
duties under the Act, the Board shall consider as being 
in the public interest: 


“Competition to the extent necessary to assure the 
sound development of an air-transportation system 
properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense; 


“|. The promotion, encouragement, and develop- 
ment of civil aeronautics.” 


In its earliest interpretation of Section 408 of the Act, 
in United-Western, Interchange of Equipment,’ the Board 
held: : 


“ |. Of course, it is recognized ... that a monopoly, 
in addition to applying to an entire trade or business, 
has both a geographical and distributive significance, 
and applies to any part of the United States as dis- 
tinguished from the whole .. .” 

“ — | It is concluded, therefore, that the word ‘mo- 
nopoly’, as used in the first proviso of Section 408(b), 
refers to a particular degree of control of air trans- 
portation, or any phase thereof, in any territory or 
section of the country ...” 


21 CAA. 723 (1940) at pp. 733-734. 
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I. 


On July 28, 1960, Capital and United announced execu- 
tion of an agreement pursuant to which Capital would 
be merged into United, and Capital’s corporate existence 
would cease. This agreement is now before the Board 
for approval in this proceeding. 


United, today, is the second largest domestic trank- 
line, serving 82 cities over a 14,000 mile system, and 
having 23,310 employees. Capital, the fifth largest do- 
mestic airline, today serves 60 cities over a system of 
6,516 miles and employs 7,840 persons. Combined, these 
two systems would comprise the largest single airline 
in the world. 


By statute the Board is required to give attention in 
any merger proceeding to the possible creation of monop- 
oly situations in air transportation and to the extent 
reasonably feasible, to avoid creating such monopolies. 
Under the circumstances of this case, where the proposed 
combination would well predominate the domestic trans- 
portation scene, particular attention must be directed to 
this matter. Moreover, such attention also is demanded 
by the fact shown immediately below, that mere approval 
of the merger, without more, would create for the result- 
ing giant airline, practical monopolies between a number 
of important city pairs. 


Ii. 


Thus, in certain major markets, Capital and United 
today absolutely control the handling of essential traffic 
movements. Under existing conditions, these traffic move- 
ments are served by competing air carrier operations 
pursuant to past, carefully devised, Board directive. But 
if the United-Capital merger should be approved without 
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appropriate protective action by the Board, monopolistic 
conditions would result in these major markets. 


202 


For example, as shown in detail in Appendix A hereto, 
in the Chicago-Cleveland, Cleveland-Philadelphia and 
Detroit-Philadelphia markets, United and Capital together 
today carry more than 99% of the total traffic movement, 
both local and connecting. Between Chicago and Cleve- 
land, Capital carries 31.3% of the total traffic and United 
carries 68.1%, for a total of 99.4%. Between Cleveland 
and Philadelphia, Capital carries 41.57% and United 57.8% 
or a total of 99.3%. Between Detroit and Philadelphia, 
Capital carries 55% and United 44.6% of the total market, 
for a total of 99.6%. 


In addition, there are other important markets in which 
a virtual monopoly would be created if these two carriers 
were combined without protective action. Thus, between 
Cleveland and New York, Capital now carries 41.5% 
and United 52.7% of the total market, for a combined 
total of 94.2%. 


These are major and important city pairs. Each of 
them has traffic in excess of 100 passengers each way per 
day, Cleveland-New York leading the group with 464 pas- 
sengers each way per day, followed by Chicago-Cleveland 
with 337 passengers, Detroit-Philadelphia with 122 pas- 
sengers, and Cleveland-Philadelphia with 109 passengers. 


By contrast, it might be noted that a United-Capital 
combination, without other action, would retain three- 
carrier competition in markets along Capital’s Route 51 
between New York and New Orleans, and the Great Lakes 
Area and Florida, the vast majority of which markets 
are far, far smaller than the Chicago-New York-area- 
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markets.! Even if Route 51 is suspended, terminated, or 
transferred to another carrier than United, as a condi- 
tion to approval of the merger, strong two-carrier com- 
petition will remain in these smaller Route 51 markets. 
In contrast to this situation, mere approval of the United- 
Capital merger, without protective conditions and/or 
certifications, would create virtually complete monopolies 
for the large resulting carrier in major markets which 
are many times the size of most Route 51 markets. 
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IV. 


The proposal that all of the certificates of public con- 
venience and necessity now held by Capital should be 
transferred, without revision or modification, to United, 
would substantially revise the route pattern carefully 
and deliberately established by the Board for the Chicago- 
Detroit-Cleveland-Philadelphia-New York markets in a 
long series of bitterly contested proceedings. Delta re- 
spectfully submits that in considering approval of the 
United-Capital merger, the Board must be in a position 
to alter, amend and modify the route patterns of the 
other domestic trunk carriers now serving all or some 
of the cities of Chicago, Detroit, Cleveland, Philadelphia 
and New York, among others, as may be required in the 
public interest, and should not be limited merely to action 
on the bare proposal submitted by United and Capital. 


A determination of whether it would be in the public 
interest to reduce by one the number of carriers presently 
certificated in the Chicago-New York area, as proposed 
by United and Capital, cannot be intelligently made un- 
less the Board is also in a position to indicate the desir- 
able route pattern for the remaining carriers in the area, 
as was possible at the time the existing route structure 


2 Appendix B shows the size of these Route 51 markets. 
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was established throughout a series of new route pro- 
ceedings. Furthermore, in light of the factual experience 
gained since final action on those past route proceedings, 
the Board should be in a position to determine whether 
the public interest and the public convenience and neces- 
sity might better be served by permitting the United- 
Capital merger, but at the same time also certificating 
certain of the “within area” segments to carriers now 
serving the major intermediate cities, but not operating 
over the entire distance between Chicago and New York. 
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If the Board does not put itself in this position, it is 
entirely possible that at a later point in this case the 
Board might conclude that while the merger should be 
approved, the public interest nevertheless also requires 
modification of the certificates of other carriers in the 
area, so as to preserve competition where needed between 
the intermediate cities—yet be powerless to take the 
necessary action. If the United-Capital agreement were 
the sole issue before the Board, the Board in that event 
would have put itself in a position where the only solu- 
tion would be to disapprove an otherwise desirable mer- 
ger, for the simple reason that the merger, standing alone, 
would result in an unfavorable route pattern for major 
intermediate cities. 

For these reasons, among others, Delta submits that 
it is in the public interest to institute, and that the Board 
therefore must institute, a proceeding looking to the 
alteration, amendment or modification of the certificates 
of both United and Capital and, in addition, other trunk- 
lines serving the major cities involved in the Chicago- 
New York area. Only by taking such action will the 
Board be in a position at the conclusion of this proceed- 
ing to impose such route changes on Capital and United 
as are required in the public interest as a condition to 
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approval of the merger, and also be in a position to 
certificate such changes in the route authority of other 
carriers as may be required in the public interest to 
compensate for the elimination of important existing com- 
petitive operations which would result from simple ap- 
proval of the merger. 


The Board should not permit itself to be placed in a 
position where it will be required to consider the merger 
agreement in a vacuum. 


V. 


This United-Capital Merger Case is the first domestic 
merger proceeding which has involved the likelihood of 
creating monopoly operations in major markets by ap- 
proval of a proposed merger agreement. The general 
problem of monopoly-through-merger, however, is not 
without precedent. 
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Thus, the North Atlantic Route Transfer Case} pre- 
sented such a problem. In that case, the Board was con- 
fronted with an agreement providing for the sale and 
transfer to Pan American of all of the property, assets 
and business of American Overseas Airlines, including 
Overseas’ North Atlantic certificate. At the outset of 
that case, the Board instituted a proceeding to determine 
whether, if the Pan American-AOA agreement should 
be approved, there should be any alteration, amendment 
or modification in whole or in part, of the certificates of 
public convenience and necessity issued to AOA, Pan 
American and TWA—the three U.S. Flag North Atlantic 
Airlines? This Board-instituted investigation was con- 
solidated with the Route Transfer Case, and was heard 


211 CAB. 676 (1950). 
2 Order E-2512, adopted March 1, 1949. 
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over the strenuous opposition of Pan American.? This 
is the very type of action which Delta is requesting the 
Board to take in this case. Subsequent events in the 
North Atlantic Case proved the wisdom of the Board’s 
action there, and point up reasons why such action should 
be taken here. 


At the end of the North Atlantic Case, the Board sub- 
mitted its decision to the President. Upon receipt of a 
directive from the President under Section 801 of the 
Act, the Board approved the transfer of the AOA certifi- 
cate to Pan American, making certain changes in the 
consolidated Pan American-AOA certificate, but also 
amended TWA’s certificate so as to assure the continua- 
tion of two-carrier competition between the United States 
and London, Paris, Rome and Frankfurt—competition 
which would have been eliminated by mere approval of 
the merger. 
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The logic and practical necessity of the Board’s re- 
serving unto itself this necessary freedom of action is 
no less apparent in the case of the pending United-Capital 
domestic merger than it was in the case of the Pan 
American-AOA Route Acquisition. 
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From the foregoing it is clear that simple approval of 
the United-Capital merger would result in the creation 
of monopoly service by a gigantic carrier over major 
route segments involving heavy traffic flows in the Chicago- 
New York area. Under these circumstances, because the 
mere transfer of Capital’s certificates of public conveni- 
ence and necessity to United would substantially revise 
the established route pattern in this area, the Board 


3 See Order E-2833, adopted May 19, 1949. 
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must place itself in a position to alter, amend, and modi- 
fy the route certificates of United, Capital and other 
trunk carriers in the area, to the extent required by the 
public interest, and must not limit itself merely to action 
on the bare proposal submitted by United and Capital. 


WHEREFORE, Delta respectfully moves that a pro- 
ceding be instituted to determine whether, if the proposed 
United-Capital merger is approved, the public interest 
requires that the certificates of public convenience and 
necessity heretofore issued to United, Capital and other 
domestic trunkline carriers serving major cities lying 
within the Chicago-New York area should be altered, 
amended or modified in whole or in part; 
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that said investigation be consolidated with the United- 


Capital Merger Case; that Delta be made a party to the 
said investigation; and that Delta be granted such other 
or different relief as in the premises may appear proper. 


Respectfully submitted, 
DELTA AIR LINES, INC. 


/s/ BR. S. Maurer 
BR. S. Mauger 
Vice President—Legal 
and Secretary 
Of Counsel: 
James W. Callison 
Frank F. Box 
and 
Chapman, Walsh & O’Connell 


September 14, 1960 
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APPENDIX A 


PASSENGERS IN UNITED'S POTENTIAL MONOPOLY 
MARKETS 


(Competitive Study—Sept. 17-80, 1958) 


Number of Passengers 


14-Day Total Per Day Each Way 
Total Local Total 


Chicago-Cleveland 9,428 6,448 337 


Capital 2,947 2,205 105 
United 6,423 4,218 229 


Two-carrier Total 9,370 6.423 334 
% of Market 99.4 99.6 


Cleveland-New York 12,995 11,629 
Capital 5,397 4,902 
United 6,847 
Two-carrier Total 12,244 

% of Market 94.2 

Cleveland-Philadelphia 3,058 
Capital 1,268 
United 
Two-carrier Total 3,088 

% of Market 99.3 

Detroit-Philadelphia 
Capital 1,878 
United 1,524 


Two-carrier Total 
% of Market 99.6 


‘8 
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APPENDIX B 
PASSENGERS IN CAPITAL’S ROUTE 51 MARKETS 
(All Markets Now Served By At Least Two Additional Carriers) 
(Competitive Study—Sept. 17-30, 1958) 


Number of Passengers 
14-Day Total Per Day Each Way 
Total Local 
New York- 
Charlotte 2,437 2,153 
Atlanta 5,973 4,462 
Birmingham 1,564 1,825 
New Orleans 3,832 8,227 
Philadelphia- 
Charlotte 448 407 
Atlanta 1,223 
Birmingham 292 
New Orleans 369 
Baltimore- 
Charlotte 
Atlanta 
Birmingham 
New Orleans 


Charlotte- 

Atlanta 

Birmingham 

New Orleans 
Atlanta- 

Birmingham 

New Orleans 
Birmingham- 

New Orleans 
Aflanta- 

Jacksonville 

Tampa/St. Petersburg 

Miami 
Jacksonville- 

Tampa/St. Petersburg 

Miami 


Tampa/St. Petersburg- 
Miami 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


Docket 


In the matter of a requested investigation 
into certain authorizations of 


Carrrau Areioves, Inc. 
Docket 11699 


In the matter of the application of 
Uxrrep Arm Lrxzs, Inc. 


an 
Carrrau Areurxgs, Inc. 


for approval of a Merger Agreement. 


PETITION OF EASTERN AIR LINES, INC. FOR 
INVESTIGATION AND MOTION FOR 
CONSOLIDATION 


September 14, 1960 
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It is to this last problem that this petition and motion 
is in part addressed; Eastern requests that the Board 
institute an investigation to determine whether some north- 
south and/or northeast-southwest and/or southern routes 
certificated to Capital should be eliminated and/or whether 
any other carrier should be substituted on said routes 
as a condition precedent to any approval of any acquisi- 


tion of any of Capital’s certificate authority by United. 
More specifically, but without limiting the generality of 
this petition, Eastern requests the Board to institute such 
an investigation with respect to: 


(1) Capital’s certificate authority to operate between 
New York, Philadelphia, Baltimore and Washing- 
ton, on the one hand, and Charlotte, Atlanta, 
Birmingham and New Orleans, on the other via 
intermediate points; 

Capital’s certificate authority to operate between 
the Northeast, on the one hand, and Chattanooga 
and Memphis, on the other hand; and 


Capital’s certificate authority to operate between 
Atlanta, on the one hand, and Jacksonville, Tampa- 
St. Petersburg-Clearwater, West Palm Beach, Fort 
Lauderdale and Miami, on the other. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 


In the matter of the Application of 
Usrrep Am Luvzs, Inc. 


AND 
Carrran Areiives, Inc. 


under Section 408 and such other sections of 
the Federal Aviation Act of 1958 as may be 
applicable, for approval of the merger of 
Capital Airlines, Inc., into United Air Lines, Inc. 


Docket 11311 


In the matter of the 
CaprraL Areirves INVESTIGATION 


MOTION OF NORTHWEST AIRLINES, INC. FOR 
REINSTITUTION OF INVESTIGATION AND 
FOR CONSOLIDATION—9/16/60 


Northwest Airlines, Inc.? hereby moves the Board to 
reinstitute its investigation in Docket 11311 and to con- 
solidate the reinstituted investigation with the instant 
proceeding. In support of this motion, Northwest repre- 
sents and alleges as follows: 


1. Docket 11311 was an investigation instituted by 
the Board on April 21, 1960, Order E-15134, as being in 


2 Carriers and administrative agencies will be referred to herein 
by their commonly abbreviated names. 
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the public interest. It included, inter alia, issues respect- 
ing amendment of Capital’s route in whole or in part as 
required by the public convenience and necessity and the 
possible transfer of any or all of its routes to other 
carriers. 

2. The investigation in Docket 11311 was dismissed by 
order of the Board dated May 27, 1960, Order B-15291, 
at the request of Capital. The order of dismissal pointed 
to the 


withdrawal of the subsidy petition previously filed by 
Capital and stated that the Board was not unmindful of 
Capital’s financial difficulties. The order concluded that 
Capital’s management should be afforded every reason- 
able opportunity to work out its problems and stated: 
“The Board intends to follow closely future developments 
with respect to Capital’s efforts to deal with the difficulties 
with which it is confronted.” It was further stated that 
the Board could, of course, again set down a general 
investigation if circumstances should appear to so 
warrant. 


3. It is Northwest’s position that the possible acqui- 
sition of one of the smaller tranklines, Capital, by one 
of the Big Four carriers, United, raises serious policy 
questions with respect to the competitive and economic 
balance in the airline industry. 

4. The proposed sale and acquisition is directly con- 
trary to the principles which have guided the Board in 
developing “an air transportation system properly adapt- 
ed to the needs of the foreign and domestic commerce of 
the United States, of the Postal Service, and of the na- 
tional defense.” 


5. Specifically, approval of the acquisition of Capital 
by United would be a direct reversal of numerous route 
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proceedings in which Capital received extensive awards 
which were also sought by other carriers, including 
United. 

6. It would be contrary to the purposes of the Act 
for the Board to be confronted—as it will if Docket 11699 
proceeds in its present limited state—with the situation 
of either approving or disapproving the United-Capital 
merger, with all of its undesirable implications, without 
having some other alternative available. 


7. The investigation in Docket 11311 included, among 
other things, issues as to: 
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—Whether the alteration, amendment, modification, 
or suspension in whole or in part, of any or all of 
the certificates of public convenience and necessity 
of Capital is required by the public convenience and 


necessity. 

—Whether the transfer of any or all of the routes 
of Capital to another carrier or carriers would 
in the public interest and in accordance with the 
public convenience and necessity. 

—Whether the integration of the routes of Capital 
and another carrier or carriers into a unified system 
by means of merger, consolidation, acquisition of con- 
trol, route transfer, or in any other lawful manner 
would be in the public interest and in accordance 
with the public convenience and necessity. 

It is clear from the above quoted subparagraphs of the 
Ordering paragraph in Docket 11311 that merger with a 
single carrier was but one of several possibilities con- 
templated by the Board. The public interest requires 
that all of these possibilities be considered in the present 
proceeding. 
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WHEREFORE, Northwest respectfully requests that 
the Board reinstitute its investigation in Docket 11311 
and consolidate such investigation with the Capital- 
United Merger Case, Docket 11699; and Northwest fur- 
ther requests such other and different relief as may 


appear proper. 
Respectfully submitted, 


/s/ ©. Edward Leasure 
C. Epwarp LeasvrE 
Attorney for 
NORTHWEST AIRLINES, INC. 


September 16, 1960 


REPORT OF PREHEARING CONFERENCE 


Sept. 19, 1960 


The Examiner stated that motions and petitions with 
respect to this proceeding filed by Delta, Eastern, and 
Allegheny September 14 and 15 would be referred to the 
Board for appropriate action and would not be considered 
at the conference. 


Counsel for Northwest orally moved that the Board 
reinstitute the investigation in Docket 11311 (Order E- 
15134 dated April 21, 1960) and consolidate that investi- 
gation into this proceeding. Counsel for National joined 
that oral motion. Counsel stated that the motion would 
be put in writing and filed the same day if possible, but 
no later than September 16. 
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Counsel for the applicants stated they desired to file 
written answers to the motions and petitions prior to 
expiration of the seven-day period allowed in the Board’s 
Rules of Practice. Thereupon, the Examiner directed 
that answers to the motions and petitions be filed on or 
before September 20, 1960. 


The suggestion of Bureau Counsel that it might be ad- 
visable to continue the prehearing conference either on 
September 16 or shortly thereafter to consider requests 
for evidence in the event some or all of the foregoing 
motions are granted by the Board was dismissed by the 
Examiner, who stated that the conference would go for- 
ward on the application as filed. 


Counsel for the Raleigh-Durham Airport Authority 
inquired whether there is in the case the issue of sus- 
pension or deletion of points from the certificates which 
may be transferred to United, in particular whether the 
issue of suspension or deletion of Raleigh-Durham is in 
the case. Counsel for United in response to question by 
the Examiner stated that it is contemplated by the ap- 
plicants, and Paragraph B of the prayer of the instant 
application so contemplates, that upon approval of the 
merger agreement the Board would reissue to United the 
certificates for routes 14, 34, 41, 46, and 51 held by 
Capital with the reissued certificates being in the form 
held by Capital at the time of the approval and subject 
to the conditions then in effect and set forth in the cer- 
tificates. Thereupon, the Examiner ruled that the sus- 
pension or deletion of Raleigh-Durham from the certifi- 
cates to be issued to United if the agreement is approved 
is not raised by the application and is not in issue herein. 
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Counsel for Eastern then expressed the view that there 
is some basis for the position that the Board has inher- 
ent power to condition any approval of the transaction 
upon some alteration or amendment of Capital’s certifi- 
cates. Counsel for Allegheny concurred generally in that 
position, asserting that the Board need not transfer to 
United all of the authority now held by Capital. Counsel 
for Delta stated that his position was somewhat con- 
trary to the ruling, and counsel for National also com- 
mented on the matter. 


The Examiner then stated that he was not discussing 
or ruling on the power of the Board to impose conditions 
on approval of the transaction but was ruling only on 
the specific question raised by counsel for Raleigh- 
Durham. 


Counsel for Raleigh-Durham requested that the confer- 
ence report confirm and contain the ruling. Counsel for 
Piedmont stated that the interests of a number of car- 
riers go beyond the question of deletion or suspension of 
Raleigh-Durham from the reissued certificates, and he 
joined in the request that the conference report contain 
the ruling on the question. Accordingly, it is held that 
the issue of suspension or deletion of Raleigh-Durham 
from any certificate reissued to United as a result of this 
proceeding is not raised by the application for approval 
of the merger and is not present in the case. It is fur- 
ther held that the application of United and Capital as 
presented to the Board does not raise the issue of deletion 
or suspension of any other points from the certificates 
to be reissued for routes 14, 34, 41, 46, and 51 as a result 
of this case and that the issue of deletion or suspension 
of points on said routes is not present in the case by 
virtue of the provisions of that agreement. 
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In reply to a question as to which, if any, other sec- 
tions of the Federal Aviation Act of 1958 the contracting 
parties contemplated as being applicable to the transaction, 
counsel stated that they considered the possibility that 
section 401(h) was applicable to the transfer of the cer- 
tificates. However, United thinks that a transfer is auto- 
matically effected when the Board approves & transaction 
so that section 401(h) is not involved and it is only a 
matter of reissuing to United certificates for which the 
transfer was approved under section 408 of the Act. 


Stipulation: The proposed stipulation circulated by 
Burean Counsel, which is incorporated by reference 
herein (a copy is attached to the report of this confer- 
ence on file in the official docket of this proceeding), was 
agreed to with the following proviso: “Provided, how- 


ever, that the provisions of section 7(d) of the Adminis- 
trative Procedure Act with respect to official notice shall 
be applicable to the matters stipulated herein.” 


Issues: A proposed statement of the issues circulated 
by Burean Counsel was acceptable. That statement is 
incorporated by reference herein, and a copy is attached 
to the prehearing conference report filed in the official 
docket of this proceeding. 


Requests for Evidence: Bureau Counsel distributed a 
request for evidence. Counsel for United stated that 
United would furnish the information requested to the 
extent that it is pertinent and available. He doubted 
that all of the material was available but said that United 
would do the best it could in furnishing requested in- 
formation. Capital generally agreed with United’s posi- 
tion on the matter. 
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Counsel for Eastern suggested that since much of the 
material requested would be bulky and of limited inter- 
est, such material should be supplied only for the record 
and Bureau Counsel and to such parties as specifically 
requested particular data. 


Counsel for Northwest suggested that the applicants 
advise by letter those items of evidence requested which 
would not be supplied to all parties and thereafter it is 
incumbent upon any party desiring that particular in- 
formation to request it. The Examiner suggested that 
the applicants furnish copies of the agreements with the 
labor organizations (item 31 of the information requests) 
only for the record and that copies of those agreements 
need not be submitted to the parties in the case. 


Counsel for the Machinists and Railway and Steamship 


Clerks stated that his organizations were not in position 
to furnish the evidence in the form requested by Bureau 
Counsel in the request directed to labor union inter- 
venors (page 14 of the request) but would make estimates 
as to involved costs, etc., to the best of their ability. 


Counsel for Delta requested and was joined therein by 
Eastern that an analysis of the historic traffic integration 
of the two systems (United and Capital) as actually exists 
be furnished, and counsel for United stated that it would 
be furnished to the extent it is available and pertinent. 


Counsel for the Flight Engineers requested certain 
information of the applicants on pilot and flight engineer 
assignments which he was directed to reduce to writing 
and submit to the applicants for their consideration. 
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Counsel for Eastern requested information from Capi- 
tal on schedules, equipment, and number of flights, pas- 
senger capacity, etc., by segments for at least two repre- 
sentative months prior to hearing and for 1961. Counsel 
for Capital would not agree to furnish it, stating that it 
was too broad and not relevant to the case. The Exami- 
ner suggested that counsel for Capital and Eastern meet 
informally and attempt to work out an agreement if 
possible. 


The Examiner then stated that it was the obligation 
of the applicants to prove their case and that he would 
not direct them to submit evidence requested which they 
did not feel they could agree to furnish on a voluntary 
basis. 

Counsel for United again stated that the applicant 
would do its best to sapply such material as was deemed 
pertinent and was available, but he was reasonably sure 
that some of the information requested could not be 
supplied. 

Counsel for Eastern then adopted all of the requests 
of Bureau Counsel for evidence, stating that he was doing 
so in order to forestall any objection to later requests 
on the question of timeliness of the information request. 


In reply to inquiry by counsel for Riddle, counsel for 
United stated that the information to be furnished under 
item 24 of the information request would include all-cargo 
service. 


Counsel for National requested the applicants to provide 
the same sort of information as set forth in items 24 
through 26 by separating out the proposed operations 
between Buffalo, Cleveland, and Pittsburgh, on the one 
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hand, and Florida, on the other hand, and also between 
Buffalo, on the one hand, and Philadelphia, Washington, 
and Baltimore, on the other. Counsel for United stated 
that he would take the request under advisement but 
doubted that it could be separated out and furnished. 


Procedural Dates: Counsel for United stated that the 
applicants could furnish the information requested and 
its direct exhibits on Monday, September 26 and sug- 
gested rebuttal exhibits two weeks thereafter and hearing 
one week after rebuttal exhibits. Counsel for National 
requested 30 days for filing rebuttal exhibits. 


After discussion, the following dates were designated: 


Direct Exhibits -—..---..--------- _.... September 26, 1960 
Rebuttal Exhibits October 12, 1960 
Surrebuttal Exhibits —..........--.--- October 17, 1960 
Hearing: -..---------nn---neennvnnneenenenneneneee October 19, 1960 


In order to enable parties to meet these dates, all parties 
are requested to use expedited mail service and to get 
their exhibits to all other parties on the dates set rather 
than mailing them on the due date. 


Parties are requested to submit, as much as possible, 
testimony as part of the exhibits and to reduce the testi- 
mony of all witnesses other than those in the exhibits 
to writing and to submit such testimony at least 48 hours 
prior to appearance of that witness. Parties are further 
requested to limit such testimony to statements of factual 
material and to avoid argumentative matters and gen- 
eralities. 

Parties are further requested to send one copy of the 
exhibits to the Examiner and to bring two copies to the 
hearing for submission in the record. Several of the 
parties attending the conference requested specific 
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number of exhibits but, unless otherwise requested, par- 
ties are directed to submit two copies of their exhibits 
to other parties in the case. 


/s/ Thomas L. Wrenn 
Tomas L. WREenn 
Associate Chief Examiner 
September 19, 1960 


BUREAU COUNSEL’S PROPOSED STATEMENT OF 
ISSUES AND REQUESTS FOR EVIDENCE 
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15. If the proposed merger is approved, what terms 


or conditions, if any, should be attached to such approval? 
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It is hereby stipulated and agreed by and between 
counsel for the parties to this proceeding, and Bureau 
Counsel that the following documents and material shall, 
by this reference, be incorporated into and considered a 
part of the record in this proceeding. 


1. The Official Guide of the Airways for each month 
prior to and including April 1943; the Universal Airline 
schedules for each month from May 1943 to September 
1944, inclusive; the American Aviation Air Traffic Guide 
for each month from October 1944 to August 1948, in- 
clusive; and the Official Airline Guide for each month 
prior to the day of final decision by the Board in this 
proceeding ; 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 


Docket No. 11699 
In the Matter of the Application of 


under Section 408 and such other Sections of 
the Federal Aviation Act of 1958 as may be 
Applicable, for Approval of the Merger of Capital 
Airlines, Inc. into United Air Lines, Inc. 


ANSWER OF APPLICANTS TO MOTIONS AND 
PETITIONS OF DELTA AIR LINES, INC., EASTERN 


ATR LINES, INC., NATIONAL AIRLINES, INC., 
NORTHWEST AIRLINES INC. AND ALLEGHENY 
ATRLINES, INC.—9/20/60 


UNITED AIR LINES, INC. (United) and CAPITAL 
AIRLINES, INC. (Capital) respectfully request that, for 
the reasons set forth below, the Board deny the following 
motions and petitions filed in the above entitled pro- 
ceeding : 

Delta’s motion to include as an issue the conditioning 
of the merger on the suspension or termination of Capi- 
tal’s Route No. 51 or its sale or transfer to Delta; 


The same carrier’s motion for institution and consoli- 
dation in the merger case of an investigation into the 
alteration, amendment, or modification of the certificates 
of public convenience and necessity 
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of United, Capital and other domestic trunklines serving 
cities lying within the New York-Chicago area; 


Eastern’s petition for the institution and consolidation 
in the merger case of an investigation directed to the 
termination of Capital’s north-south, northeast-southwest, 
Great Lakes-Florida and southern routes and/or the sub- 
stitution of some other carrier over those routes, as & 
condition to approval of the merger; 


National’s and Northwest’s motions to reactivate the 
Capital Airlines Investigation, Docket No. 11311, and 
consolidate the same with the instant proceeding, includ- 
ing National’s alternative request to expand the issues 
in the merger case to include the transfer of various 
Capital routes to National; and 


Allegheny’s motion for enlarging the proceeding by 


redefining the issues or for instituting and consolidating 
in the merger case an investigation into the suspension 
or termination of Capital’s authority at and between 
certain points, as well as its motion for concurrent con- 
sideration of Dockets Nos. 11614, 11677 and 11681 with 
this proceeding. 


1. The granting of the foregoing requests would have 
two major consequences. One, they would require the 
Board m a proceeding, the duration of which would be 
measured in years rather than in months, to completely 
remake the airline map east of the Mississippi River, and 
in so doing review the countless number of Board deci- 
sions which have created the route pattern which now 
exists. And two, they would, without more ado, termi- 
nate the proposed merger between United and Capital. 


These carriers do not question the right of the Board 
to determine what issues should be heard in a merger 
case. The practicalities of 
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the situation, however, are that the financial condition of 
Capital is such, that it may well have difficulty in con- 
tinuing operations until February 1, 1961, the date upon 
which either United or Vickers may terminate its com- 
mitment if no order of the Board approving the merger 
has been by then received. It is only fair to the Board 
that United state at the outset of this proceeding that it 
considers it imperative that the Board’s decision be 
reached by that date. The schedule is admittedly a tight 
one, but the condition of Capital leaves no other alter- 
native. 

It is further only fair that United make it entirely 
clear that it considers Route No. 51 to be a necessary 
part of Capital’s route system, and that United has no 
interest in acquiring that system with a major part of 
the torso missing. 


2. In denying motions to enlarge the scope of the 
Flying Tiger-Slick Merger Case, Docket No. 6047, the 
Board made the following observations respecting the 
consequences of delay (Order E-7445) : 


“Jt is in the public interest that the uncertainties 
and the temporary restrictions upon the full and 
normal activities of management, stockholders, and 
employees caused by merger proceedings should be 
terminated as promptly as possible consistent with 
orderly and proper procedure. Delay itself may en- 
danger consummation of a merger which the Board 
may, upon completion of the proceedings, find to be 
in the public interest.” 

These observations apply with peculiar force to the 
situation here presented to the Board for its considera- 
tion. At stake are more than the interests of United and 
Capital. Also to be considered are the jobs of more than 
7,000 Capital employees and the effect upon the credit 
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of the entire airline industry that foreclosure by Vickers 
or the bankruptcy of the country’s fifth largest domestic 
carrier would have. 
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3. Approval of the proposals made in the above men- 
tioned motions would nullify the Board’s basic policy 
of expediting merger cases and of excluding issues not 
directly presented by merger applications themselves. 
The Board’s policy as to expedition is plainly stated in 
Order E-6308 issued in the New England-Southern States 
Merger Investigation, Docket No. 5124, where the Board 
said: 


«“* © © Since Docket No. 5258 involves a voluntary 
merger agreement it should receive expeditious treat- 
ment in accordance with the Board’s customary prac- 
tice with respect to the handling of applications filed 


under Section 408 of the Act.” 

The Board, in conformity with that policy, has repeat- 
edly rejected attempts to enlarge merger proceedings to 
include issues substantially similar to those put forward 
here. Indeed, in the Northwest-Capital Merger Case, 
Docket No. 5396, the Board rejected efforts by carriers 
that are parties to the present case, Viz., Delta & C&S 
(then an independent carrier) to have that proceeding 
expanded so as to include as an issue the conditioning 
of the merger there proposed upon the transfer of Capi- 
tal’s same Boutes Nos. 51 and 55 to those carriers. In 
denying their request there the Board said (Order E- 
6307) : 

“The issue of transfer of Routes Nos. 51 and 55 to 
a particular carrier or combination of carriers would 
enlarge the scope of the Northwest-Capital Merger 
Proceedings and raise complex and difficult questions 
beyond the scope of the issues included in the pro- 
ceeding, and would delay disposition of the proceed- 
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ing. We have concluded, therefore, that the various 
requests, insofar as they involve the proposal to 
broaden the scope of the proceeding to include the 
issue of transfer of Routes Nos. 51 and 55 to a par- 
ticular carrier or combination of carriers, should be 
denied.” 

In the Delta-C & S Merger Case, 16 CAB 647, the Board 
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similarly rejected attempts to expand the proceeding to 


include issues of suspension, termination or transfer of 
various C&S routes, stating (p. 651): 


«* © © in the absence of unusual circumstances we 
will deal with questions of suspension or termination 
of operating authority directly under the powers spe- 
cifically granted for that purpose rather than in- 
directly injecting those questions as a part of the 
public interest issue in transfer cases.” 


Continuing further, the Board said (p. 653): 


of p 
tions of 


whenever it is 
See also Order H-6579 in the same proceeding. 


It may be granted, as has been urged by Delta, that 
in the instant proceeding there are unusual circumstances 
to consider, but those circumstances, to wit, the financial 
collapse of Capital, make it all the more incumbent upon 
the Board to act with expedition. 


subject 
ther sec. 


knows, Present 
blems entirely ify 
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sented in a domestic route case or merger proceeding. 
While in the Northeast Case the Board stated its views 
to be only tentative, it may be that where a route deci- 
sion, which must ultimately be made by the Board, will 
have a serious impact upon a proposed merger from the 
standpoint of the Board as well as from the standpoint 
of parties to the merger, consolidation of the two proceed- 
ings could be appropriate. In any event, that unusual 
situation is not presented here. 
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4. The arguments of Delta and Eastern on the ques- 
tions of the integration of traffic between Capital’s Route 
No. 51 and the remaining portions of the contemplated 
United-Capital route system and the economic effect of a 
United-Capital merger upon other carriers are without 
merit. They are arguments already advanced and re- 


jected by the Board in the several cases which created 
Route No. 51. 


Little need be added to what has already been said by 
Eastern itself in its reply to motions of Delta and C&S 
for a conditioning of the Northwest-Capital merger on & 
transfer of Capital’s Routes Nos. 51 and 55 (Eastern’s 
Reply of March 17, 1952, Docket No. 5396). 


“Delta, Northeast and C&S allege that there is 
no traffic integration between Capital’s Routes 51 
and 55, on the one hand, and the routes of Northwest 
and Capital’s other routes, on the other hand. In 
effect, these allegations charge the Board with the 
improper performance of its duties under the Act. 
Routes 51 and 55 were created by the Board and 
awarded to Capital, upon findings by the Board that 
such routes were required by the public convenience 
and necessity as a part of Capital’s system. In 
Pennsylvania-Central Airlines Corp—Certificate of 
Public Convenience and Necessity, 2 C.AB. 207 (1940), 
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the Board awarded Capital Route 51 from Norfolk to 
Knoxville. In Additional Service to Atlanta and 
Birmingham, 2 C.A-B. 447 (1941), the Board awarded 
Capital Route 55 from Pittsburgh to Birmingham via 
certain intermediate points. In the Southeastern 
States Case, 7 C.A.B. 863, the Board extended Route 
51 from Rocky Mount to Washington and from Knox- 
ville to Memphis, both extensions being via inter- 
mediate points. In the Boston-New Y¥ ork-Atlanta- 
New Orleans Case, 9 C-A.B. 38 (1948), the Board 
extended Capital’s Route 55 from Bristol to Atlanta, 
via Ashville, and from Birmingham to New Orleans, 
via Mobile. In those cases and others, the Board 
carefully considered the issue of whether the public 
con- 
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venience and necessity required the extensions of 
Capital’s Routes 51 and 55 which were granted in 


those cases. The Board found in each case that there 
was sufficient integration of Capital’s Routes 51 and 
55 with the other routes in its system to justify 
certification of Capital.” 

What might perhaps be added to the foregoing argu- 
ment is that Delta and Eastern seem to look upon sus- 
pension or a route transfer as a one-way street, open 
only to them. The competition which Delta, for example, 
now views as uneconomic, is competition which Delta know- 
ingly accepted when it sought certification into market’s 
on Capital’s Route No. 51. If there be any question of a 
suspension in markets which were served by Capital long 
before they were served by Delta, why is it not the cer- 
tifieate of Delta which should be amended or suspended 
in order to protect Capital from the competition which 
Delta now decries? The question serves only to illustrate 
the complexity of the proceeding which Delta and Eastern 
would have the Board initiate and obviously has no place 
in the present case. 
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Equally unimpressive are the remaining arguments of 
Delta and Eastern. United recognizes that the merger 
would leave it with a very few segments on which it 
would have little competition and that the imposition of 
added competition on any segment is an issue which it 
or any other airline must always be prepared to face. 
In an appropriate proceeding United will be happy to 
meet that issue as it relates to any situation created by 
the proposed merger, but the effort to save Capital from 
bankruptcy should not be blocked by delaying considera- 
tion of the merger itself through the injection into this 
proceeding of extraneous questions which do not require 
immediate determination. 
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Eastern’s argument that the denial of United’s Florida 
application in the Great Lakes-Southeast Service Case, 


Docket No. 2396, raises a prima facie presumption against 
the extension of United into Florida, is similar to com- 
parable arguments made and rejected as to Continental’s 
extension into Dallas-Ft. Worth and United’s east-west 
authorization into Los Angeles in the Colonial-Pioneer 
Acquisition Case, 20 C.A.B. 323, 381, and United-Western 
Acquisition of Property, 8 C-A.B. 298. 


5. Eastern, as an alternative to its request for the 
institution and consolidation of an investigation into the 
deletion of Capital’s routes, asks the Board to define the 
issues in the merger case as being inclusive of those same 
questions. Allegheny makes a similar broad request. 


Questions of suspension, termination, divestment and 
transfer of a carrier’s routes are matters for litigation 
under Section 401(g) of the Act. They are the same kind 
of questions which the Board has said should not be in- 
cluded in merger cases. If the Board denies the motions 
of Delta, Eastern and others for inclusion of those 401(g) 
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issues in this proceeding, the same questions should not, 
as the Board in the Delta-C&S Merger Case stated, be 
indirectly and through a back-door approach injected 
into the public interest issue of morger cases. To hold 
otherwise would make denials of consolidation of 401(g) 
questions meaningless. 


Allegheny’s request that issues in the merger case be 
construed as embracing the imposition of restrictions on 
Capital’s existing authority differ materially from the 
question of restrictions on new authority not previously 
held by the merging carriers and brought about solely 
by the merger. The former arise, and present questions, 
under Section 401(g) 
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and therefore should be excluded just as issues of sus- 
pension, termination, divestment and transfer are ex- 
cluded. 


6. Delta’s claim that suspensions and deletions involve 
a “limited expansion” of the issues is wholly untenable. 
The same is true with respect to its argument that merger 
cases provide the only practical means of compelling in- 
voluntary transfers of routes to carriers other than those 
participating in the merger. The answer to the latter 
argument is that the Board possesses no greater authority 
to effect involuntary route transfers under Section 408 
than it has under Section 401(g). In any event, the 
Board, contrary to Delta’s assertions, has held that ex- 
clusion of the issues in question from merger cases “will 
not preclude or foreclose the Board from considering 
the questions of divestment, transfer or surrender in 
another proceeding at a later date.” See Orders E-6170, 
6579. 


Delta’s “limited expansion” argument has also been 
refuted by the Board. The Board has stated that Section 


67 
(285) 


401(g) questions would “greatly” or “qnduly” broaden 
merger proceedings, unreasonably delay their disposition, 
and “jeopardize the carrying out of the entire agreement.” 
See Orders E-6107, 6307, 6579 and Delta-C&éS Merger 
Case, 16 C.A.B. 647, 650. 


7. The Board, likewise, has provided the answer to 
National’s and Northwest’s motions for the reactivation 
and consolidation with this case of the Capital Airlines 
Investigation. On May 27, 1960 the Board dismissed that 
investigation and one of the principle reasons for its so 
doing was to give Capital “every reasonable opportunity 
to work out its problems”. That is precisely what Capital 
is trying to do by its merger with United. 


285 


8. Allegheny’s motion for concurrent consideration 
with this case of Capital’s application for certain deletions 
and Allegheny’s applications for substitution at the same 
points, is equally objectionable. To await decision in 
those proceedings would unduly delay the merger case. 
The Capital and Allegheny applications in question have 
not reached the prehearing conference stage. If and 
when they do, applications competing with those of Alle- 
gheny, doubtless would be filed. An order of consolida- 
tion would have to be issued in that proceeding and would 
be subject to petitions for reconsideration. These steps 
require time and they would have to be followed by all 
of the normal procedures in a route case. This could 
not help but unreasonably delay decision in the merger 
proceeding. 

WHEREFORE, UNITED AIR LINES, INC. and 
CAPITAL AIRLINES, INC. submit that the public in- 
terest requires that all of the above described motions 
and petitions of Delta, Eastern, National, Northwest and 
Allegheny be denied, and respectfully request that the 
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Board enter an order denying those motions and peti- 
tions and granting United and Capital such other and 
further relief as the Board may deem proper. 


Respectfully submitted, 


Mupanx, Tweev, Hore & 
Hapiey 
15 Broad Street 
New York 5, New York 
and 
/3/ Robert B. Hankins 

Roserr B. Hanxuxss 
1016 Ring Building 
18th & M Streets—N.W. 
Washington 6, D. C. 


Attorneys for 
CAPITAL AIRLINES, INC. 


/s/ Mayer, Freidlich, Spiess, Tierney, 
Brown & Platt—by FMB 
Mayer, Friepiicz, SPrEss, 

Trerney, Brown & Piatt 


1625 K Street, N. W. 
Washington 6, D. C. 
Attorneys for 
UNITED AIR LINES, INC. 


DATED: September 20, 1960 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
Docket No. 11699 
In the Matter of the Application of 


under Section 408 and such other Sections of the 
Federal Aviation Act of 1958 as may be appli- 
cable, for approval of the Merger of Capital 
Airlines, Inc. into United Air Lines, Inc. 


STATEMENT ON BEHALF OF 
VICKERS-ARMSTRONG LIMITED 


Sept. 20, 1960 
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The obligations of the holders of the Notes under the 
Agreement, dated August 11, 1960, with United and 
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Capital are subject to certain conditions precedent, one 
of which is that the Board shall have entered an order 
approving the merger by not later than February 1, 
1961. If the Board should grant the various motions 
made in this proceeding to extend its scope, the Board’s 
final determination with respect to the proposed merger 
would be inevitably delayed. Furthermore, even if the 
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Board’s determination were not delayed beyond Febru- 
ary 1, 1961, if the Board should condition approval of 
the merger on the divestiture of part of Capital’s routes, 
the merger would probably not be consummated. In 
either case, the going concern value of Capital would dis- 
appear. 

In light of Capital’s financial condition and the de- 
clining value of the security for the Secured Promissory 
Notes time is of the essence to the holders of the Notes, 
and they cannot tolerate a long further delay in enfore- 
ing their rights against Capital. If the merger of Capital 
and United is prevented by the Board, either directly or 
by conditioning the merger upon the divestiture of some 
of Capital’s routes, or if its consummation is unduly de- 
layed, it is therefore still difficult to see any alternative 
except for Vickers to press forward with the foreclosure 
action. 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 + 


In the matter of the 
Unrrep-CarrraL Mercer Cask 
BUREAU COUNSEL’S ANSWER TO MOTIONS 
AND PETITIONS 


On September 14, 15 and 16, 1960 various carriers 
seeking to intervene in the United-Capital Merger Case, 


2 This answer also applies to certain motions and petitions 
filed in Dockets 11311, 11614, 11677, 11681 and 11786. 
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Docket 11699, filed certain motions and petitions relating 
to the scope of the issues in that case. Bureau Counsel, 
answering herewith in consolidated form the motions and 
petitions listed below, alleges as follows: 


The pleadings to which this answer is addressed are: 


1. Delta’s motion filed September 14, 1960, to include 
as an issue in the merger case the question whether the 
Board should attach a condition to any order approving 
the merger, requiring the suspension or termination of 
all or part of Capital’s Route 51, or the transfer or sale 
of such route to Delta; 


2. Delta’s motion filed September 15, 1960, to institute 
an investigation to determine, if the merger is approved, 
whether the certificates of any or all trunklines now 
serving major cities lying within the 
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Chicago-New York area should be altered, amended or 
modified, in whole or in part;? 


3. Northwest’s motion filed September 16, 1960, for re- 
institution of the Capital Airlines Investigation, Docket 
11311; 


4. National’s motion filed September 16, 1960, concur- 
ring in the above Northwest pleading and requesting, in 
the alternative, that the Board so define the issues in the 
merger case as to include a possible requirement that 
Capital’s Buffalo-Cleveland-Pittsburgh-Florida route and/ 
or its Buffalo/Bochester-Philadelphia/Baltimore-Washing- 
ton routes be transferred to National; 


2 All parties requesting the institution of investigations also 
request consolidation of those investigations with the merger 
case. 
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5. Eastern’s petition filed September 15, 1960, for in- 
stitution of an investigation (Docket 11786) to determine 
whether “some north-south and/or northeast-southwest 
and/or southern routes certificated to Capital should be 
eliminated and/or whether any other carrier should be 
substituted” on these routes as a condition to approval 
of the merger; 


6. Allegheny’s motion filed September 15, 1960, that 
the issues in the merger case should include (1) whether 
part of Capital’s route authority should not be transferred 
to United and (2) whether any operating restrictions 
should be imposed upon United as a result of its acqui- 
sition of Capital routes. Allegheny moves, in the alter- 
native, for an investigation whether, if the merger is 
approved, Capital’s existing authority to serve Harris- 
burg and its turnaround authority in the Pittsburgh- 
Philadelphia market should be suspended or terminated; 
and 
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7. Allegheny’s motion filed September 15, 1960, for 
concurrent (but not consolidated) consideration and deci- 
sion with the merger application of Capital’s application 
to delete Harrisburg, Elmira/Corning and Williamsport 
from its certificates (Docket 11614) and of Allegheny’s 
applications to replace Capital at these points (Dockets 
11677 and 11681). 


I 


BUREAU COUNSEL’S POSITION ON THE MOTIONS 


A. For the most part, these motions seek considera- 
tion, in the merger case, of certain route suspensions, 
transfers or restrictions which, it is alleged, should be 
required if the Board approves the merger. Bureau 
Counsel has not yet had the opportunity to analyze the 
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several recommendations in detail, and therefore takes 
no position at this time on the merits of the ‘various pro- 
posals. However, for the reasons stated below, we agree 
that consolidated consideration of such matters in the 
merger case is required in the public interest, and, to that 
extent, support these motions and petitions. 


B. Bureau Counsel supports the motions to reinstitute 
the Capital Airlines Investigation, insofar as this would 
raise the issues of alteration of Capital’s certificates or 
the transfer of any or all of its routes to other carriers.* 
But that investigation also included the question “whether 
the integration of the routes of Capital and another car- 
rier or 
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and another carrier or carriers into a unified system by 
means of merger . . . would be in the public interest . . .” . 
At this juncture, no carrier other than United has pub- 
licly come forward with an offer to acquire Capital. 
Absent the proposal of an alternate merger, under the 
circumstances here present, it would appear to be but 
an academic exercise to hold a hearing upon merger 
combinations other than Capital-United. We therefore 
do not, at this time, support the motions to reinstitute the 
Capital Airlines Investigation, to the extent that they 
seek anything more than consolidated hearing on the 
route issues described above. 


C. Bureau Counsel supports Allegheny’s motion for 
concurrent consideration and decision of Capital’s dele- 


3 Dismissed by Order E-15291, May 27, 1960, at the request 
of Capital after the carrier withdrew its petition for subsidy. 


‘Ordering paragraphs 1(b) and (c) of Order E-15134, April 
21, 1960, instituting the investigation. 
8Jd., ordering para. 1(d). 
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tion, and replacement by Allegheny, at Harrisburg, 
Elmira/Corning and Williamsport. We agree that this 
would be the most orderly, convenient and expeditious 
means of disposing of these applications. However, noth- 
ing in these matters requires, as a matter of law or of 
administrative discretion, that they be decided concur- 
rently with the merger case. 


ua 


CONSIDERATIONS IN SUPPORT OF BUREAU 
COUNSEL’S POSITION 


The United-Capital merger application presents policy 
issues which reach the heart of the Board’s statutory role 
for the development of a national air route system. The 
merger agreement is unique in two different ways. First, 
it proposes to merge carriers of greater size than the 
Board has ever heretofore been asked to find to be in the 


public interest. Second, the agreement 
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and the publicity which has preceded and accompanied 
it, suggest that unless the Board considers the carriers’ 
proposal in almost less time than it has heretofore spent 
on the most minor revisions of the domestic route struc- 
ture, it will in some way frustrate the parties’ efforts to 
merge and thus defeat the public interest.® 


But the Board has not ordinarily permitted the carriers 
themselves to shape proceedings which will have major 
impact on the overall route system. In such cases, the 


* Despite the obviously difficult and complex nature of the issues 

presented, United and Capital have specified that the case be 

in less than six months; in contrast, the parties to 

the TWA-NEA merger have, in effect, allowed the Board almost 
two years. 
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Board has avoided a keyhole approach and has instituted 
broad-gauged investigations to assure that intimately re- 
lated problems would be considered in all their aspects in 
consolidated formal proceedings. 


A prime example of the Board’s maintenance of control 
over the structure of major route and merger cases is 
the North Atlantic Route Transfer Case. This Board- 
instituted investigation was generated by the application 
of Pan American to acquire American Overseas Airlines, 
one of the principal transatlantic operators. The Board 
recognized that consummation of this acquisition would 
“sbstantially revise the route pattern [previously] estab- 
lished” and concluded “that if said proposal is to be 
approved, the President and the Board should be able to 
alter, amend and modify the route patterns of the Ameri- 
can flag carriers across the North Atlantic .. . and should 
not be limited merely to action on the proposal submitted 
by Pan American and American Overseas.”7 The Board 
therefore 
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consolidated with the acquisition application an investi- 
gation of whether the existing area route structure should 
be changed, even though this consolidation substantially 
broadened and delayed trial of the case. It may be sig- 
nificant that the ultimate decision in the case by the 
President, to approve the acquisition but grant a com- 
petitive route to TWA, was possible only because the 
Board had taken this initial step in broadening the pro- 
ceeding.® 

Again, in the Eastern-Colonial Merger Case, the Board 
also considered (in a consolidated hearing) the desir- 


1 Order E-2512, March 1, 1949. Emphasis added. 


8 Details of this decision are set forth in the Board’s Opinion 
at 11 CAB 676. 
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ability of an alternate combination of Colonial with Na- 
tional, but concluded that a Colonial-Eastern merger was 
preferable.” 


Similar treatment has been given to major route appli- 
cations not involving mergers or acquisitions. Notable 
among these is the Reopened New ¥ ork-Balboa Case. 
Here, the Board had received an application of Pan 
American and Eastern to operate an interchange which 
would have permitted single-plane service from New York 
to Latin America for the first time. The Board could, 
of course, have considered this application standing alone 
and without reference to alternative means of attaining 
the same through service. But, such an interchange would 
have seriously affected National, Braniff and Panagra. 
Therefore, the Board instituted a broad investigation 
which considered 
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substantially all possible combinations of carriers which 
could provide such service.” 


Aside from these major cases, the Board maintains 
control over route structure by routinely reshaping carrier 


® Accordingly, the Board recommended to the President that 
the Eastern-Colonial merger be approved, despite the fact that 
Eastern had acquired control of Colonial without prior approval. 
The President, however, disapproved the proposed acquisition be- 
cause of the § 408 violation. 18 CAB 453. Following the Presi- 
dent’s action, the Board proceeded, over the objection of Colonial 
and Eastern, to consider a possible National-Colonial combination. 
It found that such a merger would be consistent with the public 
interest. But National and Colonial failed to agree upon merger 
terms, and the Board (having first found that Eastern’s unlawful 
control of Colonial had been ended) ultimately approved a new 
application by Eastern for acquisition of Colonial. 23 CAB 500. 


210 Full details of this case are too lengthy to set out herein. 
The procedure discussed above was adopted in the Board’s Opinion, 
12 CAB 798. 
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applications into proceedings which consider all relevant 
aspects of route patterns or areas to be amended. With 
frequency too great to cite here, the Board severs and 
consolidates portions of carrier applications for priority 
hearing, even though such actions may delay award of 
some of the routes applied for. Such moulding of its 
route proceedings by the Board is required if the public 
convenience is to be served. 


But even if this were not established Board policy, 
there would be persuasive reasons here for considering 
more than the bare United-Capital agreement in this pro- 
ceeding. The proposed merger would integrate two of 
the nation’s largest carriers. It would create a system 
operating approximately 107% more revenue passenger 
miles than American (currently the largest trunk), having 
total operating revenues and total assets approximately 
15% greater than American’s. 


Apart from the added strength United would gain for 
competition with other Big Four carriers, the major com- 
petitive impact of such a combined United-Capital sys- 
tem would fall upon Eastern, Northwest and Delta. For 
example, United would become the competitor of North- 
west in the Twin Cities-New York market, thereby expos- 
ing Northwest to diversion of the more than 
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$5 million of annual revenues it now earns from that 
pair of points alone. In its Milwaukee-New York, Detroit- 
New York and Twin Cities-Washington markets, North- 
west would find an additional $334 million of revenues 
exposed to diversion by United. Delta would have $144 


32 Based on 1959 data. These figures do not take into account 
proposed suspensions and terminations of certain Capital routes, 
or other adjustments which might take place as a result of the 
merger. 
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million of revenues similarly exposed merely at one pair 
of points, Atlanta-New York.” Bureau Counsel does not 
present these figures as diversion predictions for these 
carriers, but it is apparent that substitution of United 
for Capital would greatly increase the competition faced 
by smaller airlines. The combined United-Capital system 
would have revenue passenger miles, operating revenues 
and total assets approximately four times those of Delta 
and Northwest, six times those of National and seven 
times those of Braniff. 


Aside from the impact upon competing carriers, the 
combination of United and Capital, which would elimi- 
nate competition between them, could give United virtual 
monopolies in markets such as Chicago-Cleveland, Cleve- 
land-New York, Cleveland-Philadelphia and Detroit-Phila- 
delphia. According to the latest published data, Capital 
and United together carry better than 90 per cent of the 
total traffic in these markets. Even assuming that the 


elimination of Capital would permit other airlines now 
certificated in these markets to gain larger shares of the 
traffic, it is questionable whether other lines (several of 
which may offer only restricted service between these 
points) could effectively compete with United. 
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The factors thus far discussed could be presented for 
the Board’s consideration in a hearing limited to the 
pending merger application. In such a situation, if the 
Board ultimately decided that the impact of the merger 
upon other carriers and a balanced route system rendered 
the merger adverse to the public interest, the Board could 
simply disapprove the merger. But in the present case, 


12 We have not attempted to appraise herein the possible bene- 
ficial effect upon the remaining carriers of the elimination, 
through merger, of one of the lines competing for this traffic. 
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Capital’s precarious financial condition may make it im- 
perative to find some viable solution to that carrier’s 
problems. 


One pragmatic objection to this recommendation is that, 
absent speedy processing (and approval) of the merger 
application, Capital will be forced into bankruptcy, with 
consequent loss to its creditors and stockholders and 
possible cessation of operations.“ As will be shown 
shortly, there is reason to doubt this view. Aside from 
that, however, the Board’s obligation to protect Capital’s 
creditors and stockholders from loss is, and must be, sub- 
ordinate to the Board’s broader statutory obligation to 
create and maintain a balanced, competitive route 
stracture. 


As noted above, it is questionable whether the only 
alternative to acquisition of Capital by United is bank- 
ruptey and possible abandoning of operations. Bureau 


Counsel has not been informed in detail of Capital’s 
efforts to extricate itself from its financial difficulties. 
It may well be 
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that the carrier had at least one other offer which might 
have resulted in a reorganization. Furthermore, it is 


13 The “failing business” doctrine, which justifies acquisitions 
which would otherwise violate the antitrust laws, appears on 
our present knowledge of the facts to be of doubtful applica- 
bility here. As set forth in International Shoe Co. v. F.TC., 
280 U. S. 291, a merger which may “substantially lessen competi- 
tion” probably cannot be approved on the ground that the busi- 
ness being acquired would fail absent the acquisition unless the 
following circumstances are present: (1) there must be a “grave 
probability of a business failure;” (2) there must be “no other 
prospective purchaser ;” and (3) the purchase must be made “not 
with a purpose to lessen competition, but to facilitate the existing 
business of the purchaser.” (280 U. S. 291 at 302). 
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entirely possible that one or more carriers may yet offer 
a@ merger proposal. Additionally, even assuming for the 
moment that Vickers does foreclose, this does not neces- 
sarily mean the end of Capital as an operating airline. 
A corporate reorganization would probably result, the 
eventual outcome of which might be a refinancing of the 
debt with return of several Viscounts to Vickers, there- 
by permitting Capital to acquire competitive aircraft and 
return to profitable operations. Finally, even if such a 
reorganization could not be effectuated, there would still 
be a question whether the public interest requires con- 
tinued operations by Capital. Transfer of some, or all, 
of Capital’s routes to carriers other than United might 
be preferable, from a public interest standpoint, and 
should at least be explored in this case.” 


As explained above, restricting the issues as requested 
by United ** may leave little chance to consider alterna- 


tives and thus give the Board only the choice of either 
approving or disapproving the merger. Such a situation 
is, in Bureau Counsel’s view, contrary to the public in- 
terest and the Board’s 


14 Vickers has agreed as part of the deal with United to take 
back 15 aircraft. We know of no reason why it could not make 
a similar agreement directly with Capital, assuming that other 
terms of the reorganization were satisfactory. 


15 See Capital Airlines Investigation, Order E-15134, April 21, 
1960. 


36 United’s time schedule and other provisions of the merger 
agreement may be attempts to persuade the Board to restrict 
the issues and approve the merger without reasoned consideration 
of alternative solutions. For instance, United has reserved the 
right to withdraw its offer “if any proceeding be instituted, except 
with the consent of UNITED, to alter or amend [Capital’s cer- 
tificates],” or if any conditions attached to Board approval have 
a substantially adverse effect upon United. UAL’s Board of 
Directors is to be the sole judge of this effect. (Merger Agree- 
ment, Article XII, paras. 6 and 8. Emphasis added.) 
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statutory obligation. For, perhaps the Board would con- 
sider it in the public interest to approve the merger, if 
certain restrictions were imposed on United or if certain 
routes or points were deleted from the certificates to be 
transferred. But if the Board accepts the limitations 
which United has suggested, it will be powerless to im- 
pose such conditions. It will then have to consider 
whether it should approve the merger without conditions— 
or disapprove it. And, weighing the urgency of Capital’s 
financial condition, the Board might have to conclude that 
its inability to impose conditions is the lesser evil and 
approve the merger despite the fact that the public in- 
terest would otherwise demand such restrictions. Bureau 
Counsel submits that the Board should not place itself 
in a position where it would be compelled to accept such 
a Hobson’s choice. 


Of course, it may be argued that the Board could 
remedy the situation after the merger has been approved. 
But were the Board thereafter to institute a series of 
area cases aimed at imposing restrictions on United or 
transferring some of its newly acquired routes, such a 
move would be met with the claim that the Board lacked 
power to deprive United of what it had—with Board ap- 
proval—just purchased.” Moreover, from a practical 
viewpoint, it would be difficult to oust United from points 
and routes which it had acquired. Thus, for example, 
while Capital has a route from New York to New Orleans, 
it is not currently operating competitive flights in that 
market and it may be that the Board would consider it 
contrary to the public interest for United to operate such 
flights. Yet once the merger is approved 


17 A series of separate area cases could also raise problems 
under the Ashbacker doctrine (see 326 U.S. 327) which would 
not be present if route transfer are considered in the merger 


_ case. 
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without restrictions, United could reinstitute competitive 
New York-New Orleans operations. By the time a Board 
proceeding involving the ouster of United from New 
Orleans would be ripe for decision, United would have 
become well entrenched there. Furthermore, until the 
Board decision would become final (including possible 
court review), United would probably have been conduct- 
ing operations that the Board might consider to be con- 
trary to the public interest. The best way to avoid such 
a situation is to place the matter in issue in the merger 
case. 


As has been shown, there are several good reasons for 
the Board’s considering, in this proceeding, other issues 
which the merger application logically raises. The only 
counter argument appears to be the desire for speedy 
approval.* This desire should not be acceded to solely 
out of fear that the merger will evaporate unless the 
Board meets United’s timetable. We recognize that grant 
of these motions will require another prehearing con- 
ference and further requests for evidence from carriers 
desiring to take over Capital routes. But we doubt that 
the carriers would abandon the agreement, which they 
apparently consider to be a fair proposition for both 
airlines. Several past mergers have encountered long 
delays but have nevertheless survived. For instance, the 
Pan American-American Overseas merger required nine- 
teen months for approval, and subsequent labor problems 
consumed another year of processing time. And Eastern 
persisted in its acquisition of Colonial, despite several 
hearings, for three and one-half years. 


28 Speedy Board action could work to the advantage of all 
concerned—the applicants themselves, Capital’s creditors, affected 
employees, etc.—and is therefore to be striven for so long as 
consideration of essential issues is not sacrificed. In this regard, 
Bureau Counsel will undertake to meet such procedural dates as 
may be satisfactory to other parties. 
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Furthermore, there is no record of any merger having 
failed because of Board-imposed delays. Only three 
mergers formally presented for Board approval have been 
voluntarily abandoned by the parties: the Northeast- 
Delta agreement was part of Delta’s attempt to secure a 
New York route, and was withdrawn when the Board 
refused to consolidate the route application into the mer- 
ger case; the Northwest-Capital deal failed because of 
disapproval by the Northwest pilots and stockholders; 
and Flying Tiger’s rejection of its acquisition of Slick 
after Board approval was caused by unwillingness to 
accept certain labor protective provisions. 


Finally, it is quite possible that inclusion of these issues 
would require some additional time to process the mer- 
ger.” Of course, a case can be speeded by narrowing the 
issues to a point at which few controversial matters 
remain. But such a process in itself often constitutes 
substantive decision of the issues purportedly not con- 
sidered. As suggested above, we believe that failure to 
hear evidence on possible suspensions, restrictions and 
route transfers may strongly affect not only the future 
of Capital, but also that of major portions of the trunk- 
line route system. Under such circumstances, the public, 
as distinct from private interest, is clearly on the side 
of a broadening of the issues in the proceeding. 


In sum, Bureau Counsel supports the motions insofar 
as they would place in issue in the United-Capital Merger 
Case the question whether any part or parts of Capital’s 
routes should be suspended, transferred to other carriers, 


2°It is worth noting, however; that much of the necessary 
proof will have to be presented in the merger case in any event. 
For example, evidence of lack of integration of Capital routes 
which certain persons wish suspended is relevant both to the 
merger and suspension issues. 
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or whether any restrictions should be imposed upon the 
certificates to be held by United after the merger. We 
also support the motion of Allegheny for contemporane- 
ous decision of Dockets 11614, 11677 and 11681 with the 
merger case. 


Bureau Counsel does not support the motions to re- 
institute the Capital Airlines Investigation, insofar as 
that investigation embraces issues broader than that stated 
above. Nor do we support Delta’s motion of September 
15, 1960 to investigate possible changes in certificates 
encompassing the Chicago-New York area,” insofar as 
this motion would envisage awards of new route authority 
other than by transfer from Capital. Consideration of 
new route awards could require contemporaneous hear- 
ing on other route applications under the Ashbacker doc- 
trine, which would, in our opinion, unduly broaden the 
scope of the case. 


If the Board agrees with the above views, it could issue 
an order: 


1. Including as an issue in the United-Capital Merger 
Case whether it would be in the public interest and in 
accordance with the public convenience and necessity to: 

a. suspend any part or parts of Capital’s existing 
certificates of public convenience and necessity; and/or 


b. require the transfer of any routes or parts of routes 
in Capital’s existing certificates, upon just and reasonable 
terms and conditions, to a carrier or carriers other than 


United; and/or 


¢. impose any restriction or restrictions upon the cer- 
tificates of Capital should each certificate or certificates 
be transferred to United. 


2° See paragraph number 2, pp. 1-2, supra. 
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2. Reinstituting the investigation in Docket 11311 to 
the extent that it raises the foregoing issues only, and 
consolidating said investigation with Docket 11699, the 
United-Capital Merger Case; 


3. Instituting the investigation requested by Eastern 
in Docket 11786, to the extent that such investigation 
embraces the issues described in (1) above, and consoli- 
dating that investigation into Docket 11699; 


4. Directing that Dockets 11614, 11677 and 11681 be 
heard and decided contemporaneously with Docket 11699, 
the United Capital Merger Case. 


Respectfully submitted, 


/s/ Paul Y. Seligson 
Pavut Y. Seicson 
Bureau Counsel 


Washington, D. C. 
September 20, 1960 
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Law Offices 
GAMBRELL, HARLAN, RUSSELL, MOYE & 
RICHARDSON 
Suite 825 
Citizens & Southern National Bank Building 
Atlanta 3, Georgia 


September 21, 1960 
Mr. Thomas L. Wrenn 
Associate Chief Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 


IN BE: United-Capital Merger Case, 
Docket 11699 


Dear Mr. Examiner: 


We have received the prehearing conference report of 
September 19, 1960, and desire to note the following 
qualified exceptions: 


1. At pages 3 and 4 of the prehearing conference 
report the Examiner has held that “the issue of suspension 
or deletion of Raleigh-Durham from the certificates to 
be issued to United if the agreement is approved is not 
raised by the application and is not in issue herein,” 
that the “application of United and Capital as presented 
to the Board does not raise the issue of deletion or sus- 
pension of any other points” and that such issues are 
not “present in the case by virtue of the provisions of 
that agreement”. 


In Eastern’s Answer filed in this proceeding Septem- 
per 20, 1960, we set forth Eastern’s position with respect 
to the Board’s power to impose terms, limitations and 
conditions upon any approval of a United-Capital merger; 
the need for use of that power to alter, amend, modify, 
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delete, suspend, transfer, etc. certificate authority as a 
condition to approval; and the desirability of the parties’ 
having notice not later than the time of the hearing with 
respect to specific issues of any change or transfer in 
certificate authority. 


We note that the Examiner’s ruling to which we refer 
is based upon the application and the agreement. We do 
not read the Examiner’s ruling as relating to issues of 
certificate change or transfer appropriately raised by 
intervenors, To the extent that the Examiner’s rulings 
might be construed to bear upon issues raised, or to be 
raised, by Eastern and other intervenors, exception is 
hereby noted. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 11699 
In the Matter of the 
Unrrep-CaprtaL Mercer CasE 
OBJECTIONS TO REPORT OF PREHEARING 


CONFERENCE BY DELTA AIR LINES, INC. 
AND MOTION FOR APPROPRIATE RELIEF 


Comes now Delta Air Lines, Inc.,’ and, pursuant to 
Rule 23(b), files these objections to the Report of Pre- 
hearing Conference served in the above-entitled case by 
Associate Chief Examiner Thomas L. Wrenn under date 
of September 19, 1960: 


2 All parties, administrative agencies, laws and regulations 
will hereinafter be referred to by their commonly-abbreviated 
names. 
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Objection is made to the rulings of the Examiner that: 


(a) The suspension or deletion of Raleigh-Durham 
from the certificates to be issued to United if the 
agreement is approved is not raised by the appli- 
cation and is not in issue (Report, p. 3); and 


(b) The application does not raise the issue of deletion 
or suspension of any other points from the Capital 
certificates and that the issue of suspension or dele- 
tion of points on said routes is not present in the 
case (Report, p. 4). 
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Objection is also made to the failure of the Report to 
properly reflect the position of Delta. 


Delta affirmatively contends that the law requires, and 


that the Board itself has already ruled that under Sec- 
tions 408(b) and 401(h) of the Act, the Board is entitled 
to condition any order of approval of the proposed mer- 
ger so that specified route segments should not be trans- 
ferred into the merged system. Thus in the Report of 
Prehearing Conference held March 12 and served April 
11, 1952 in the Northwest-Capital Merger Case, Docket 
No. 5396, the Examiner pointed out that: 


“Tn considering the problems raised the Board in- 
structed the Examiner that in ruling on evidence sub- 
mitted in the Northwest-Capital Case he should ex- 
clude affirmative evidence designed to show how much 
better various route segments of Capital or North- 
west would fit into any other particular system than 
into a combined Northwest-Capital system but allow 
in evidence any facts to show lack of integration, 
unfair or increased competitive advantages, monop- 
oly and costs which are normally admitted in every 
proposed merger proceeding and which would tend 
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to support a condition to any order of approval to 
the effect that specified route segments should not be 
transferred into the combined Northwest-Capital sys- 
tem.” (emphasis supplied)? 
And, contrary to the arguments advanced by certain par- 
ties at the prehearing conference in the present case, this 
was not a special instruction to an examiner in an iso- 
lated case, but clearly was an interpretation by the Board 
of its powers under the Act. 


Delta respectfully requests that this objection No. 1 be 
sustained and moves that the Examiner specifically rule 
that this proceeding does include the issue of whether 
any specified route or route segments of Capital should 
or should not be transferred to United and that all rele- 
vant, material and competent evidence addressed to that 
issue will be admissible. 


Order No. E-15814 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C. on the 23rd day of 
September, 1960 


Docket 11699 


In the matter of the application of 


Unirep Arm Lrvxzs, Inc. 
and 
Carrrau Aretryes, Ive. 


under section 408 and such other sections of the 
Federal Aviation Act of 1958 as may be appli- 
cable for approval of the merger of Capital Air- 
lines, Inc., into United Air Lines, Inc. 


ORDER DENYING MOTIONS AND PETITIONS FOR 

INVESTIGATION AND CONSOLIDATION, REINSTI- 

TUTION OF INVESTIGATION, AND EXPANSION 
OF SCOPE OF ISSUES 


Delta Air Lines, Inc. (Delta); Eastern Air Lines, Ine. 
(Eastern) ; National Airlines, Inc. (National) ; Northwest 
Airlines, Inc. (Northwest) ; and Allegheny Airlines, Inc. 
(Allegheny) have filed motions and petitions for institu- 
tion of investigation and consolidation of such investi- 
gation herein; for reinstitution of Docket 11311 and con- 
solidation herein; for inclusion herein of the issue of 
conditioning the approval of the proposed merger on 
suspension of route 51 or, alternatively, the transfer or 
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sale of route 51; for definition and expansion of the scope 
of the issues in this case to include the issue of restric- 
tions to be placed on the surviving company’s certificates ; 
and for concurrent consideration with the instant proceed- 
ing of Dockets 11614, 11677, and 11681. 


United Air Lines, Inc. (United) and Capital Airlines, 
Inc. (Capital) have answered, opposing and requesting 
dismissal of the foregoing motions and petitions. Vickers- 
Armstrongs, Ltd., filed a statement pursuant to Rule 14 
of the Board’s Rules of Practice regarding the motions. 
The Raleigh-Durham (North Carolina) Airport Authority 
answered, opposing and praying that the motions for ex- 
pansion of the issues and scope of the proceeding be 
denied. 


Mohawk Airlines, Inc. (Mohawk), Bureau Counsel, Na- 
tional, and Eastern have each answered some or all of 
the foregoing motions and petitions, which answers, in 


general, are in support of the request for inclusion in the 
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instant case of the questions of whether any part of 
Capital’s routes should be suspended, transferred to any 
other carrier, or whether any restriction should be im- 
posed upon the certificates to be held by the surviving 
carrier and for reinstitution and consolidation of Docket 
11311 herein. 


The Board upon consideration of the petitions and mo- 
tions finds that if granted they would broaden the issues 
in the merger case, would enlarge the scope of the pro- 
ceeding and raise complex and difficult questions beyond 
the scope of the merger issues, and might well result in 
a proceeding involving a remaking of the airline map east 
of the Mississippi River. Grant of the motions and the 
expansion of the proceeding in the manner requested 
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would be contrary to the Board’s long-standing policy of 
giving expeditious treatment to merger proposals. The 
Board has stated that it is in the public interest that 
uncertainties and temporary restrictions upon the fall 
and normal activities of management, stockholders, and 
employees covered by a@ merger proceeding should be 
terminated as promptly as possible consistent with order- 
ly and proper procedure (see Order E-7445). The cir- 
cumstances herein indicate that the certain delay which 
would result from such expansion may endanger consum- 
mation of the merger which the Board may, upon com- 
pletion of the proceeding, find to be in the public interest. 


The Board does not consider that this proceeding em- 
braces or should embrace the question of whether Capital’s 
routes should be transferred to another carrier or whether 
such routes may warrant suspension in whole or in part. 
Those are questions which are properly the subject of 
proceedings under section 401(g) and other sections of 


the Act, and the Board has continuing jurisdiction under 
those sections to invoke such powers whenever it is deemed 
necessary or appropriate. 


The Board, therefore, concludes that the motions and 
petitions of Delta, Eastern, National, Northwest, and 
Allegheny should be denied. The Board further finds 
that there are no considerations which require concurrent 
consideration with the instant proceeding of the applica- 
tions of Capital and Allegheny, Dockets 11614, 11677, and 
11681, and finds that the motion of Allegheny for con- 
current consideration and decision with the instant pro- 
ceeding should be denied. This is without prejudice to 
the previously filed motions for expedited consideration 
of those applications. 

ACCORDINGLY, IT IS ORDERED: That the mo- 
tions and petitions filed by Delta Air Lines, Inc.; Eastern 
Air Lines, Inc.; National Airlines, Inc.; Northwest Air- 


93 
(347) 


lines, Inc.; and Allegheny Airlines, Inc., be and they 
hereby are denied. 


By the Civil Aeronautics Board: 
/s/ Robert C. Lester 
Rosgst C. Lester 
Secretary 
(SEAL) 
Member Boyd filed the attached dissent. 
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MEMBER BOYD, DISSENTING: 
I dissent. I would have followed Bureau Counsel’s posi- 


tion as outlined in his Answer to Motions and Petitions 
in the Docket. 


/s/ Alan S. Boyd 


(SEAL) 


CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 


September 28, 1960 


Mr. Thomas L. Wrenn 
Associate Chief Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 


Dear Mr. Wrenn: 
Re: United-Capital Merger Case, Docket 11699. 


Please be advised that the Bureau of Air Operations 
will not participate in the hearing in this proceeding. 
The Bureau reserves the right to participate further, 
subsequent to issuance of the Initial Decision, and wishes 
to continue to receive copies of all pleadings or other 
material mailed or served in connection with the case. 


Copies of this letter have been sent to all parties of 
record. 
Sincerely yours, 


/s/ Paul Y. Seligson 
Pav. Y. Szuicsor 
Bureau Counsel 
For the Bureau of Air Operations 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 


In the matter of the 


Unrrep-Carrran Mercer Case 


RULING ON OBJECTIONS AND EXCEPTIONS 
TO PREHEABRING CONFERENCE REPORT 


Objections to the prehearing conference report and mo- 
tion for appropriate relief have been filed by Delta Air 
Lines, Inc., and by letter dated September 21, 1960, East- 
ern Air Lines, Inc., noted certain “qualified exceptions.” 
The objections of Delta and exceptions of Eastern have 
been noted, and insofar as they request a change in ral- 
ings made at the prehearing conference and set forth in 
the prehearing conference report or the amendment of 
the prehearing conference report to include additional 
rulings, they are denied with the following exception: 
The prehearing conference report will be amended to 
state the Delta request for information set forth in Delta’s 
objection III as follows: 


“Capital and United should furnish data for two 
recent representative periods (preferably September 
1959 and March 1960, to avoid seasonality problems) 
on the actual traffic exchanged by the two carriers 
moving between points on their respective routes.” 
Insofar as Delta’s objection IV requests any revision 
in the prehearing conference report on procedural dates, 
such request is inappropriate. The prehearing confer- 
ence report merely reported the procedural dates set at 
the prehearing conference, and it would be inappropriate 
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to amend the report on that item. Insofar as Delta re- 
quests that the date for rebuttal exhibits and other pro- 
cedural steps be changed, the motion is denied. 


/s/ Thomas L. Wrenn 
Tsomas L. WRexn 
Associate Chief Examiner 


September 29, 1960 
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BEFORE THE 
CIVIL AERONAUTICS BOABD 
WASHINGTON, D. C. 


Docket 11699 


In the Matter of the Application of 


Carrrat Arurves, Lxc., and 
Unrrep Am Luvzs, Inc., 


for approval of an Agreement of Merger under 
Sections 408 and 412 of the Federal Aviation 
Act of 1958, as amended. 


PETITION FOR RECONSIDERATION—10/7/60 


Delta Air Lines, Inc.,2 hereby petitions the Board to 
reconsider its Order E-15814, adopted in the above-entitled 
proceeding on September 23, 1960, insofar as that order 
denies Delta’s Motion for inclusion of an issue with 
respect to conditioning the approval of the proposed 
merger on the suspension of Route No. 51 or, alterna- 


1 Carriers, administrative agencies, laws and regulations will 
be referred to herein by their commonly abbreviated names. 
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tively, on transfer or sale of Boute 51 to Delta, and 
insofar as that order denies Delta’s motion for institu- 
tion of an investigation and for consolidation of that 
investigation with the United-Capital Merger Case. Delta 
moves that, upon reconsideration, the Board grant the 
said motions as filed. 


In support of this Petition, Delta represents and alleges 
as follows: 


L 


In its Motion dated September 13, 1960 Delta requested 
the Board to include as an issue in the subject proceed- 
ing the question of whether approval of the agreement 
of merger between Capital and United should be con- 
ditioned on the suspension or termination of the certifi- 
cate for Route No. 51, in whole or in part, or upon the 


sale or transfer of that certificate, in whole or in part, 
to Delta, subject to such terms and conditions as the 
Board may find reasonable and required by the public 
interest. 


In its Motion dated September 14, 1960, Delta moved 
for the institution of a proceeding to determine whether, 
if the proposed United-Capital merger is approved, the 
public interest requires that the certificates of public 
convenience and necessity heretofore issued to United, 
Capital and other domestic trunkline carriers serving 
major cities lying within the Chicago-New York area 
should be altered, amended or modified in whole or in 
part, in order to prevent undesirable monopoly operations, 
that said investigation be consolidated with the United- 
Capital Merger Case, and that Delta be made a party 
to the said investigation. 


By Answer dated September 20, 1960 the Bureau of 
Air Operations filed a pleading supporting the expansion 
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of the subject case by the inclusion of an issue which 
would make possible: 


a) Suspension of any part or parts of Capital’s exist- 
ing certificate; and/or 

b) The transfer of any routes or parts of routes in 
Capital’s existing certificates to a carrier or car- 
riers other than United, upon just and reasonable 
terms and conditions; and/or 


c) Imposition of a restriction or restrictions upon the 
certificates of Capital should such certificates be 
transferred to United. 
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By Order E-15814, adopted September 23, 1960, the 
Board denied the two Delta motions, as supported by the 
Bureau of Air Operations. The Board found that grant 
of the motions would broaden the scope of the proceed- 


ing, by raising questions beyond the scope of the simple 
merger issues presented by Capital and United. This 
is conceded, arguendo. 


The order further found that such expansion of the 
proceeding would be contrary to the Board’s long-stand- 
ing policy of giving expeditious treatment to merger 
proposals. This is not conceded. In the first place, in 
the past the Board’s policy has not prevented the Board 
from including issues in a merger proceeding similar 
to those urged for inclusion here by Delta and the 
Bureau.t Furthermore, as both Delta and the Bureau 
pointed out, there is no reason why the United-Capital 
Merger proceeding could not be expanded as suggested 
by Delta and the Bureau, and still go forward on an ex- 
tremely expeditious schedule. The Board’s order does 


1North Atlantic Route Transfer Case, 11 CAB. 676 (1950). 
See also discussion in Delta-C&S Merger Case, 16 CAB. 647 
(1952), at pp. 650-653. 
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not indicate that any real consideration was given to the 
feasibility of granting expedited treatment to an ex- 
panded proceeding. 

Of greatest importance, however, is the fact that the 
Board did not find that the relief requested by Delta 
would not be in the public interest. Actually, the cases 
cited above show that the relief requested would, in fact, 
serve the public interest. 


Finally, the order held that questions of whether Capi- 
tal’s routes should be transferred to another carrier, or 
whether such routes may warrant suspension in whole or 
in part, are properly the subject of proceedings under 
Section 401(g), and that the 
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Board has continuing jurisdiction under those sections 


to invoke such powers whenever it is deemed necessary 
or appropriate. The fact is, however, that the Board 
completely failed to concentrate upon the very limited 
nature and extent of its powers to deal with these issues 
under Section 401(g), once the merger has been approved. 
These limitations are discussed below. 


I. 


In this proceeding, the Board has an opportunity to 
take effective action with respect to route structure which 
could be of long-range and lasting benefit to the airline 
pattern of the United States. This power will never be 
present, to any significant degree, in any future pro- 
ceeding. 

The Board may well be guilty of arbitrary and dis- 
criminatory action if it fails to grant the relief requested 
by Delta herein. Thus in Docket No. 11335, where Na- 
tional moved the Board for immediate hearing on a peti- 
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tion seeking the cancellation or suspension of Northeast’s 
Florida certificate, the Board explicitly recognized that 
its future analysis of the renewal of the Northeast cer- 
tificate would necessarily involve the intimately inter- 
related TWA merger proposal, and held: 


«“ __ we state our tentative view that, if the merger 
agreement is signed and the proceeds to hearing, the 
issues involved in the renewal of NEA’s Florida 
route should be consolidated with the merger proceed- 
ing for expedited hearing. The Board does not ordi- 
narily burden a merger case with route issues. But 
it believes that, in the present situation, neither the 
route renewal nor the merger case could be properly 
decided without considering on the record the impact 
of the one upon the other. This being true, a con- 
solidated proceeding appears to be the most expedi- 
tious and efficient means of resolving the issues.” ? 
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As Delta noted in its motion dated September 13, 1960, 
in the Northeast situation the Board has freedom of action 
with respect to the certificate renewal whether or not the 
TWA merger proposal is ever processed—simply because 
the certificate is temporary. On the other hand, as Delta 
pointed out, in the Capital situation the Board has fall 
freedom of action only in the Merger case—because the 
Boute 51 certificate is permanent. 


Under these circumstances, the Board’s continuing juris- 
diction under Section 401(g) is of relative insignificance. 
Section 401(g) would permit only minor modifications 
or temporary suspensions, and includes no power with 
respect to transfers, whereas under Section 408 approval 
of the merger can be conditioned on any reasonable terms 
and conditions required by the public interest, including 
transfer of part of the authority involved. 


2 Order E-15532, adopted July 12, 1960, at p. 6. 
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In its Motion of September 14th, Delta pointed out 
that if sound public policy calls for review of the North- 
east route issues at the time of consideration of a possible 
Northeast-TWA merger, in view of the relative traffic 
flows here involved review of the future of Route 51 at 
the time of consideration of the Capital-United merger is 
demanded to a much greater extent. The Board’s order 
of September 23, 1960, however, completely ignores this 
all-important factor. 

Yet on October 3, 1960, in the Resort Airlines Case, 
the Board reverted to its original policy and announced 
that there, as in the Northeast-TWA situation, the Board 
will consider route issues in a merger-type proceeding.” 
Continued exclusion of 
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the issue posed by Delta in the instant proceeding, there- 


fore, clearly would be arbitrary and an unlawful abuse 
of discretion. 


I. 


The Board should not permit itself to be bludgeoned 
into a decision in this case limited to the single question 
of “United or nothing” as an answer to the Capital 
dilemma. Yet this is exactly the conclusion that Vickers, 
and to a significant degree United, would perpetrate. 


This is abundantly clear from the transcript of the 
meeting which the Board held with United, Capital and 
Vickers on the afternoon of Thursday, July 28, 1960. 
It is also made abundantly clear by Vickers’ statement 
in opposition to the Delta motions, wherein Vickers argues 
that: 


2 Docket Nos. 11610 and 10787. 
2 Order E-15871. 
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“ .. merger into United was the best practical solu- 
tion but this solution could be rendered impossible 
if Capital is to be deprived of some of its routes 
which constitute a large part of the going concern 
value.” 
A study of the materials submitted by the parties to the 
proposed merger make it perfectly clear that no value 
whatsoever was placed on the route franchises of Capital 
as such. To the contrary, book value was the real basis 
of the merger, and it is quite clear that Capital’s books 
show no value whatsoever attributed to the route fran- 
chises. 

One of the primary purposes in the original passage 
of the Civil Aeronautics Act of 1938 was to contro] un- 
fair and monopolistic trading in route franchises. Under 
the 1938 Act, as re-enacted in the Federal Aviation Act 
of 1958, the Board is given positive and affirmative duties 
with respect to the avoidance of unfair competitive oper- 
ations and the creation of monopolistic services. 
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It certainly is extremely doubtful that, in a new route 
case, the Board would see fit to certificate United over 
the routings now covered by Capital’s Route 51 certifi- 
cate, in competition with the existing services of both 
Delta and Eastern. Such a certification would be @ 
major step toward placing the Big Four carriers in an 
over-powering competitive position vis a vis the smaller 
tranklines, such as Delta, and would be in complete oppo- 
sition to the policy positions expressed by the Board in 
such recent decisions as the New York-Florida Case, the 
Southwest-Northeast Service Case and the Great Lakes- 
Southeast Service Case, where primary emphasis was 
given to the necessity of strengthening the smaller trunks. 


To blindly refuse to face up to these issues in the pres- 
ent proceeding—which in fact is the only case where the 
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Board will ever have full and effective power to deal with 
these competitive relationships—will take the air transport 
industry out of its quasi-utility status and will put air 
routes on the block for sale to the highest bidder. The 
Act was passed by Congress with the announced Con- 
gressional intent of avoiding precisely this result. 


The Board should not turn its back upon its statutory 
responsibilities, nor upon its long history of attempting 
to strengthen the smaller members of the trunkline in- 
dustry, in such cavalier fashion. 
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IV. 


In addition, as pointed out in Delta’s Motion of Sep- 
tember 14, 1960, Section 408(b) of the Act specifically 
provides that the Board may not approve any merger 


which will result in the creation of a monopoly or monop- 
olies and thereby restrain competition. And, as the Board 
has recognized since its earliest decision, the word 
“monopoly” as so used refers to a particular degree of 
control of air transpotration, or any phase thereof, in 
any territory or section of the country.* 


Delta’s Motion of September 14th further pointed out 
that in the Chicago-Cleveland, Cleveland-Philadelphia and 
Detroit-Philadelphia markets, United and Capital today 
carry more than 99% of the total traffic movement, both 
local and connecting, between them, and that approval of 
the proposed merger will result in the virtual elimination 
of all competition in these markets. Under these circum- 
stances, refusal to broaden the issues of the subject pro- 
ceeding so as to encompass possible transfer of certain 
of the existing authority of Capital to Delta or to other 
carriers serving the areas involved, places the Board in 


21 C.A.A. 723 (1940), at pp. 733-734. 
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the awkward position of either approving a merger which 
results in the elimination of competitive service in @ 
series of major markets or, in the alternative, of dis- 
approving an otherwise desirable merger simply because 
of these monopoly situations. Once again, Delta respect- 
fully submits that the Board should not so tie its hands 
in approaching issues of this complexity and importance. 
Consideration of the merger agreement in a vacuum would 
be contrary to the public interest and, indeed, would be 
contrary to the Board’s own established policies in other 
merger proceedings. 
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WHEREFORE, Delta respectfully requests that the 
Board reconsider its Order E-15814 of September 23, 
1960 and, upon reconsideration, grant the said Delta 
motions of September 13 and September 14, 1960; and 
Delta further prays that it be granted such other or dif- 
ferent relief as in the premises may appear proper. 


Respectfully submitted, 
DELTA AIR LINES, INC. 


/s/ B. S. Maurer 
RB. S. Mavzer 
Vice President—Legal 
and Secretary 
Of Counsel: 


Frank F. Rox 
James W. Callison 


and 
Chapman, Walsh & O’Connell 


2 See North Atlantic Route Transfer Case, 11 CAB. 676 (1950). 
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PETITION OF NORTHWEST AIRLINES, INC. FOR 
RECONSIDERATION OF ORDER E-15814 


October 11, 1960 
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2. The reasons set forth by the Board in Order E- 
15814 for summarily denying all the pending motions and 
petitions, Northwest’s included, do not support the action 
taken. On page 2 of its order, the Board states that 
these motions “would broaden the issues in the merger 
case” and “would enlarge the scope of the proceeding.” 
Northwest agrees that such would be the case but sub- 
mits that the public interest factors raised by the pro- 


posed merger require that the proceeding be broadened 
in this manner. The order goes on to state that “complex 
and difficult questions beyond the scope of the merger 
issues” would be raised. Again, this is necessarily so 
under the circumstances. 
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In conclusion, therefore, Northwest contends that the 
Board should not restrict itself, as presently contem- 
plated, to the bare choice of either approving or dis- 
approving the merger in its entirely. It must leave the 
way open for the consideration of other sound and feasible 
alternatives which the public interest may well require. 
As Bureau Counsel stated, “failure to hear evidence upon 
possible suspensions, restrictions and route transfers may 
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strongly affect not only the future of Capital, but also 
that of major portions of the trankline route system.” 
Under these circumstances, the public interest requires 
the broadening of the issues in this proceeding, at the 
very least to the extent recommended by Bureau Counsel. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 


In the Matter of the 
Usrrev-Carrra, Mercer Case 


EXCEPTIONS TO BEVISED REPORT OF PRE- 
HEARING CONFERENCE BY DELTA AIR LINES, 
INC. AND REQUEST FOR PERMISSION TO AP- 
PEAL DENIAL OF MOTIONS TO THE CIVIL 
AERONAUTICS BOARD—10/12/60 


Delta Air Lines, Inc. (Delta),? on the basis of its 
timely-written Objections to the Prehearing Conference 
Report? and pursuant to Rule 23(b) of the Board’s Rules 
of Practice in Economic Proceedings, hereby takes the 
following exceptions to the Examiner’s failures to meet 
certain of said Objections through 


2 All parties, administrative agencies, laws and regulations 
hereinafter will be referred to by their commonly-abbreviated 
names. 


2Said Objections were dated September 22, 1960, and were 
filed in this proceeding on September 23, 1960. 
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revisions of the Prehearing Conference Report;* and, 
pursuant to Rule 18(f), hereby requests permission to 
appeal to the Board, the Examiner’s denial of Delta’s 
motions for grant of said Objections.‘ 


L 


A. Exception is taken to the Examiner’s failure to 
revise the following two rulings in the original Report 
of Prehearing Conference: 


(a) The suspension or deletion of Raleigh-Durham 
from the certificates to be issued to United if the 
agreement is approved is not raised by the appli- 
eno and is not in issue (original Report, p. 3); 
an 


(b) The application does not raise the issue of deletion 
or suspension of any other points from the Capital 
certificates and that the issue of suspension or 
deletion of points on said routes is not present in 
the case (original Report, p. 4); 

so as to grant Delta’s motions that the Examiner instead 
rule that this proceeding, pursuant to the provisions of 


2 Rule 23(b) allows Objections to be filed to a Prehearing Con- 
ference Report within the time specified therein. Delta timely 
filed such Objections in this case on Sept. 23, 1960, as noted 
in the last-preceding footnote. Rule 23(b) also provides that 
“Exceptions may be taken on the basis of any timely-written 
objection which has not been met by a revision of the report 
if they are filed within the time specified in the revised report.” 
The Examiner’s Revised Report, which is dated Sept. 29, 1960, 
does not specify a time for the filing of such exceptions. Delta 
received said Revised Report on Oct. 3, 1960, and is filing these 
exceptions within 10 days, i.e., within a reasonable time, there- 
after. 


*Said motions are set forth in the same document to which 
reference is made in Ftn. 2, supra. 
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Sections 408(b) and 401(h) of the Act, does include issues 
as to whether any specified route or route segments of 
Capital should or should not be transferred to United, and 
that all relevant, 
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material and competent evidence addressed to that issue 
will be admissible (see Delta’s Objections, pp. 1-2). 


I. 


Delta asserts that the above-discussed rulings of the 
Examiner, and the Examiner’s refusal to grant Delta’s 
Objections to said rulings, are contrary to law and violate 
Delta’s rights under that law to protect itself fully in 
the premises. 


Delta contends that under Sections 408(b) and 401(h) 
of the Act, the Board is entitled to condition any order 
approving a proposed merger so that specified route 
segments shall not be transferred into the merged system. 
Where the public interest requires such a result, indeed, 
the Board must so condition its approval. The Board 
itself heretofore has interpreted its powers under the 
‘Act as including the right to condition a merger approval 
in this manner and, therefore, to request and accept 
evidence directed to such issues.° The Examiner’s ruling 
that 
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this case does not include any question as to deletion 
or suspension of any points or route segments from the 
Capital certificates as a condition to approval of the 
merger, therefore, is contrary to law. 


It is no answer to say that under the issues as now 
limited by the Examiner, the Board could disapprove the 
merger as presented by Capital and United, but indicate 
that a somewhat modified merger (excluding certain 
Capital points and/or segments) might be approved. The. 
Board admittedly could couple disapproval of the present 
agreement with such a gratuitous suggestion for modi- 
fication. But with the issues limited as they now are, 
the Board will not be able to receive a fall and complete 
record which is addressed to the question of what Capital 
points and/or segments, if any, should not be transferred 
to United. The Board would thus be severely hampered 


in concluding what type of a modified merger it might 
suggest to the applicants. 


Moreover, under the present framework, further pro- 
cedural steps would have to follow any such Board sug- 
gestion—steps which largely could be avoided under 
Delta’s recommended procedure. Thus in the absence of 
affirmative action on Delta’s objections, United and Capi- 
tal would not only have to submit a revised agreement, 
adopting the Board’s suggestions for modification in 
whole or in part but, because no issue of modifying or 
conditioning the present merger would have been in the 
case, further hearings undoubtedly would be necessary. 
Under Delta’s suggested procedure, the merger would 
not have to be disapproved if any part of it were found 
to be in the public interest, but the Board would merely 
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have to condition approval upon such deletions or sus- 
pensions as were found to be required by the public inter- 
est, which conditioned-approval United and Capital could 
either accept or reject. Because all parties would have 
been heard upon the question of conditions and modifica- 
tions, no further hearings would appear to be necessary. 


To repeat, however, the major point to be made is 
Delta’s affirmative assertion that under Sections 408(b) 
and 401(h) of the Act, this proceeding must (indeed, auto- 
matically does) contain issues as to whether the Board 
should condition any approval of the proposed merger 
so that specified points and/or route segments now served 
by Capital should not be transferred into the merged 
system; and that the Examiner’s rulings to the contrary, 
and his refusal to require (and his implied indication 
that he will not accept), all relevant, material and com- 
petent evidence addressed to such issues, are therefore 
contrary to law and to the rights of the parties under 
that law. 


Accordingly, for this and the other reasons set forth 
above, Delta requests permission to appeal to the Board 
the Examiner’s rulings upon, and denials of, Delta’s mo- 
tions for grant of its above-identified Objections. 

WHEREFORE, Delta Air Lines, Inc., respectively 
prays that the above-listed Exceptions to the Examiner’s 
refusals, in his revised report of prehearing conference, 
to meet Delta’s above- 
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identified Objections to the original Report of Prehear- 
ing Conference, be made a permanent part of the record 
herein; and that Delta be granted permission to appeal 


to the Board the Examiner’s denials of Delta’s motions 
for grant of said Objections. 


Respectfully submitted, 
DELTA AIR LINES, INC. 


/s/ B. S. Maurer 
RB. S. Mauger 


/s/ James W. Callison 
James W. CaLiison 


Attorneys for Delta Air Lines, Inc. 


Of Counsel: 
Frank F. Box 


Delta Air Lines, Inc. 
Atlanta, Georgia 


and 


Chapman, Walsh & O’Connell 
1001 Connecticut Avenue 


Washington, D. C. 
October 12, 1960 


Order No. E-15931 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C. on the 18th day of 
October, 1960. 


Docket 11699 


In the matter of the 
Unrrep-Carrra, Mercer Case 


ORDER DENYING PETITIONS 
FOR RECONSIDERATION 


Order E-15814 denied motions and petitions for in- 
vestigations and consolidation herein, reinstitution of an 
investigation, and expansion of the scope and issues in 
the above-entitled proceeding. Delta Air Lines, Inc. ; 
National Airlines, Inc.; and Northwest Airlines, Inc., have 
filed petitions requesting that the Board reconsider its 
action in Order E-15814. United Air Lines, Inc., and 
Capital Airlines, Inc., have filed an answer to the petition 
of Delta Air Lines, Inc., in which they request that the 
said petition be denied. 

The Board upon consideration of the foregoing docu- 
ments finds that the arguments for reconsideration are 
basically reiterations and further argument in support of 
contentions advanced in their original petitions, which 
matters were considered and rejected by the Board in 
Order E-15814. The Board’s denial of requests that it 
institute an investigation of route transfer and that it 
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expand the issues in the instant case whereas in some 
previous instances it has instituted such investigations 
was an exercise of the Board’s administrative discretion. 
In the instant case, the Board finds no reason or require- 
ment that it institute the investigations requested or 
expand the issues beyond those presently involved. 


ACCORDINGLY, IT IS ORDERED: That the peti- 
tions for reconsideration of Order E-15814 filed by Delta 
Air Lines, Inc.; National Airlines, Inc.; and Northwest 
Airlines, Inc., be and they hereby are denied. 

By the Civil Aeronautics Board: 


/s/ Robert C. Lester 
Roserr C. Lester 
Secretary 


(SEAL) 


MEMBER BOYD DISSENTING: 


I dissent on the same grounds as expressed in Order 
No. E-15814, dated September 23, 1960. 


/s/ Alan S. Boyd 
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PROCEEDINGS 


449 
Examiner Wrenn: Are there other appearances under 
450 


Rule 14? If not, then we will proceed. 


One other matter. Delta Air Lines has filed a docu- 
ment entitled “Exceptions to the Revised Report of the 
Pre-Hearing Conference by Delta Air Lines, and Request 
for Permission to Appeal Denial of Motions to the Civil 
Aeronautics Board.” 

The Delta request that the document in question be 


made a permanent part of the record herein is granted. 
The Delta request that it be granted permission to appeal 
to the Board from the Examiner’s ruling denying its 
motion is denied. 

Are there any questions or any matters before we 
proceed? 
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Mr. Callison: Mr. Examiner, I would appreciate it if 
you would let me make a short statement for the record 
with respect to the motion you just denied and Delta’s 
position on the scope of the issue. 

Examiner Wrenn: Mr. Callison? 

Mr. Callison: Mr. Examiner, Delta feels quite clearly 
that in sections 408 and 401 (h) of the Act Congress has 
declared that if a proposed merger is found in any re- 
spect to be contrary to the public interest, the Board 
must disapprove the merger, except subject to such rea- 
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sonable terms and conditions as will insure protection 
of the public interest in all respects. 

Put differently, in such a case the Board can approve 
a merger only subject to reasonable terms and conditions. 
Let me clarify this position so that it is clear on the 
record just how Delta feels. 

Althongh this necessary power and duty to impose 
terms and conditions is clear on the face of the statute, 
and has been recognized by the Board in previous cases, 
Delta, nevertheless, out of an abundance of caution has 
filed documents in this case with the Board requesting 
the Board to go even further and actually include issues 
involving (1) the possibility of terminating, suspending, 
or transferring to a carrier other than United, portions 
of the existing Capital authority; (2) the necessity of 
certificating a carrier in addition to United into markets 


452 


where the merger of Capital and United otherwise would 
eliminate all competition. Now, the Board has refused, 
actually to include these matters as separate issues to be 
investigated. 

In addition, as you just recognized, Delta has filed 
exceptions to your report of pre-hearing conference in- 
sofar as you refused to recognize that despite the Board’s 
refusal to include the foregoing specific issues, under 
sections 408 and 401 (h). This proceeding nevertheless 
does, and must, include consideration of the possibility 
of disapproving the United-Capital merger unless con- 
summation of the merger is conditioned upon suspension 
or termination of portions of Capital’s present authority. 

We had also requested the right to appeal to the Board, 
which motion you just denied. Now, although the Board 
would not include in this case the specific issues which 
Delta requested be included, the Board nowhere has in- 
dicated that this proceeding cannot examine into the 
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general subject of the terms and conditions which must 
be imposed upon the applicants in order to satisfy the 
requirements of the public. 

Indeed, the Board could not have done so without ille- 
gally abdicating a portion of its power and shirking a 
part of its responsibilities under the Act. It therefore, 
is important to state now at the outset that Delta will, 
at appropriate stages in this proceeding address itself to 
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this subject of terms and conditions. 

We recognize, Mr. Examiner, that evidence and argu- 
ment concerning terms and conditions necessarily indi- 
cate that the merger agreement, in our opinion, as now 
presented by the applicants should be disapproved. Now, 
I might note at this point that Delta is not entirely op- 
posed to the merger. Our concern is with the disposition 
to be made of Capital’s authority south-north, particu- 
larly major portions of Route 51. 

If disposition of that authority could be conditioned 
in a way that would be equitable to United and Capital, 
but still preserve the public interest, then Delta would 
not oppose the merger, but because this case includes the 
possibility of at least such a conditioned disapproval, 
the Board must consider the alternatives to outright ap- 
proval. Delta submits that within such a framework, 
that is, with recognition that a request for imposition of 
materials and conditions such as now are being discussed 
would be a request for disapproval in part of the merger 
package now presented, with that recognition, we feel 
that there must be no artificial advanced restrictions upon 
the receipt of evidence and argument addressed to this 
subject of materials and conditions. 

The Board, we repeat in our position, has imposed no 
such restrictions. Let me return for a moment to the 
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papers which Delta earlier filed with the Board. 

We will admit that the question of actually certificating 
another carrier in markets where the merger otherwise 
would produce monopoly as presented in Delta’s motion 
of September 14, which the Board has since denied, is 
not now within the scope of this case. 

Other possible conditions, heretofore mentioned by 
Delta, however, including disapproval of the merger, ex- 
cept subject to a condition that such portions of Capital’s 
present authority be terminated, suspended, or trans- 
ferred to a third carrier clearly are comprehended by 
sections 408 and section 401(h) of the Act are proper for 
consideration in this case under the possibility of a con- 
ditioned disapproval of the merger and are not prohibited 
from consideration by any previous Board Order. 

That, Mr. Examiner, explains Delta’s position. We are 
not requesting a further ruling, at this time. We have 
just stated the way we feel concerning the issues and the 
scope of the case. 

Examiner Wrenn: Thank you, Mr. Callison. I listened 
to that as attentively as I could, but you have covered a 
number of points there, and I don’t know just when I 
will get the written transcript. I would very much appre- 
ciate it if you have an extra copy of your statement avail- 
able, if you could make it available to me to read carefully 
later 
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on. 

Mr. Callison: I will. 

Examiner Wrenn: Thank you. 

Mr. Brown: Mr. Examiner, I think an attorney would 
ordinarily be ill-advised to speak to a motion which has 
been decided in his favor. Nevertheless, I believe that 
I should briefly at this time, in reply to what has been 
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stated, indicate clearly the position of United. United 
has no intention of trying to keep out of this record any 
evidence that would go to the question of the impact of 
the proposed merger upon any intervening carrier, and 
to the extent that that impact might create a situation 
that would not be in the public interest that is obviously 
a subject for proper examination by the Examiner and 
by the Board. 

In substance, however, we feel that Delta has miscon- 
strued the import of the rulings that have been made. 
In substance, we feel that Delta is really trying to frag- 
mentize the application which has been made and to cause 
the Examiner to look not at the whole, but at the separate 
parts of the routes that would go into the merger as a 
result of Capital’s being merged into United. 

Our view is that the application must be considered as 
a whole. If considered as a whole, there isn’t any effect 
upon any carrier or upon any person that would make 
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the application as a whole not in the public interest, ob- 
viously it would be up to the Examiner to deny it. 

On the other hand, United feels very strongly that what 
Delta seeks to do is to have this Examiner look at Route 
51, or more particularly certain portions of Route 51, 
and come to a decision, “Well, now, as to this particular 
market, if I were viewing this independently, I think 
maybe I would come to the conclusion that something 
other than a transfer to United,” or let’s say continuation 
of the use of the route in the merged company, “would 
not be advisable.” That, United thinks is not proper. It 
isn’t a question of attempting to determine whether each 
separate segment of what would be the combined route 
system. deserves particular consideration. 

It is a question as to whether viewed as a whole the 
benefits to be derived by the public from the merger out- 
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weigh any possible adverse effects, if there should be 
found to be any. 

Examiner Wrenn: I understand what you have said, 
Mr. Brown. To me it comes down to this: United and 
Capital have submitted that as a package deal and you 
stand or fall on that package deal, subject, of course, to 
the Board imposing labor conditions or conditions that 
might deal something or other with the inclusion of cer- 
tain matters such as rate basis or other such matters of 
that kind, 
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as have been done in previous acquisitions in merger 
cases. 
Mr. Brown. That is correct. 
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WILLIAM A. PATTERSON 
was called as a witness and, after first being duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Brown: 


Q. Will you state for the report your name and your 
position with United Air Lines? A. William A. Patter- 
son, President, United Air Lines. 
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By Mr. Maurer: 


Q. For example, in the New York-Atlanta market, where 
there are two carriers operating with Jets today and one 
who is not, wouldn’t you agree that both the cost of the 
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Jet airplane and its requirements for passenger loads 
of greatly increased size do affect the ability of a third 
carrier to operate Jets in that market? A. It depends 
entirely upon the market and what percentage of the 
market that particular carrier is going after. 

Naturally, if he is going after the entire market to 
out the other two out of business, I think he is in trouble 
and everybody else is in trouble as well. 
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Q. Are there any existing United restrictions which 
would be helped by Route 51? 


A. I would like Mr. Slabels to testify on that and I 
believe he will have exhibits to support our position. 
What I am talking about and I agree with you, is east- 
west. 
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Q. Do you recognize any seasonality factor in the New 
York-Atlanta-New Orleans market, which would be of 
help to Unite’s seasonality problem? A. As I said earlier, 
I think it would make a small contribution to the problem, 
but not a cure-all for the problem. 
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Q. Now, in this same connection you state that strong 
and effective competition will be retained in all of the 
markets now served by Capital. I would like to refer 
specifically to the north-south Route 51 markets. In your 
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opinion has Capita, been a strong and effective competi- 
tor in such markets as New York to Charlotte, Atlanta, 
and New Orleans? 
e e e es 

The Witness: I would judge from what I observe of 
Capital and their financial difficulties that their competi- 
tors were making it pretty rough for them down there 
and they weren’t able to do the job exactly as they would 
have liked to have done it had they had the proper re- 
sources to work with and their full capability as a com- 
petitor was effect by their financial condition. 
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By Mr. Maurer: 


Q. Mr. Patterson, I won’t list all the cities but these 
combination of markets are what I have in mind. I 
mentioned before New York-Charlotte, New York-Atlanta, 
New York-New Orleans. We have also have Baltimore 
to those same three, Charlotte, Atlanta, and New Orleans, 
Washington to Charlotte, Atlanta, and New Orleans, Char- 
lotte to Atlanta and New Orleans, and Atlanta to Bir- 
mingham and New Orleans. 

Would you not agree with me that in none of those 
markets so far as you know has Capital been an effective 
competitor? 

A. I don’t know. 


By Mr. Maurer: 


Q. Mr. Patterson, in connection with the north-south 
markets where three carrier competition has been author- 
ized, but where Capital has not proved an effective com- 
petitor, do you see any benefit to the two existing car- 
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riers from United’s substitution for Capitalt A. I don’t 
think— 

Mr. Brown: Just one moment. I object to that. I don’t 
think that the United has ever claimed in the testimony 
of Mr. Patterson nor anyone else that the additional 
service in these markets was going to be of benefit to 
the competing carriers. 

Mr. Maurer: Mr. Examiner, I think the testimony, 
rather than the way Mr. Brown has stated it, has been 
that the approval of the merger as submitted with no 
ifs, ands, or buts, will be in the public interest. It is 
that thesis which I am attempting to test. 

Examiner Wrenn: You may answer, Mr. Patterson. 

The Witness: The question was do I think that our 
competition will be more effective than Capital’s? 


By Mr. Maurer: 
Q. No, sir. My question is in the north-south markets 
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where three-carrier competition is certificated today, but 
where Capital has proved an ineffective competitor, do 
you see any benefit to the two existing competitive car- 
Tiers in the market through the substitution of United for 
Capital? A. I hope you don’t benefit by our coming in, 
because I think that we are going to be real competitors. 
You will know we have been around. 

Q. And it is United’s intention, is it not, to inaugurate 
effective third carrier competition in all of these markets 
where Capital is certificated today? A. Very definitely. 

Q. At the top of page 5 you state, “Over-all I saw in 
the Capital merger @ substantial addition to United’s 
revenues.” Do you anticipate that United will be able 
to operate profitably on Capital’s Route 517 ‘A. Yes. We 
will have a witness who will submit to you a proper form 
a balance sheet on that. However, it was one of the 
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important factors as far as my desire to proceed to a 
conclusion with this merger. 

Q. On page 7 you state that United expects to provide 
better service in certain of these Capital markets than 
Capital provides today, which may be in the form of im- 
proved equipment, or more satisfactory hours of arrival 
and departure than Capital provides today. This means, 
does it not, that you expect to be an effective competitor 
on Route 51 through 
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this sort of improved service? A. Yes, very definitely. 
Our first effort will be to learn from the communities 
what’s been wrong with Capital’s service and then correct 
it. I know we can make a success of it, but we have to 
do some market survey work to find out why it hasn’t 
been patronized. 

Q. If United’s profits from the operation of Route 51 


come through diversion from the existing competitive 
carriers in those markets do you believe that this helps 
or hurts the industry as a whole? A. Well, it all de- 
pends on the degree of diversion and we will have many 
exhibits, at least representing our point of view on di- 
version, and Mr. Slabols will be the witness on that one. 


e e e e 
Q. What is your opinion as to whether Eastern and 
Delta have been operating in these areas at reasonable 
profit levels? A. I don’t know what Delta or Eastern 
have done, but I know that we will operate at profitable 
levels. 


By Mr. Maurer: 


Q. On page 6 in the second paragraph you make the 
statement that the Viscount is not fully competitive with 
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more modern pure jet and turbo-prop airplanes. I assume 
this statement it intended to cover Boute 51 as well as 
other Capital routes? A. Yes. J think wherever the 
airline has competition with the more modern airplanes 
it has a problem. 

Q. I assume it is your intention to replace the Viscount 
on Route 51 with more modern jet equipment? 
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A. The most modern. 

Q. And under United’s equipment program that will 
be insofar as turbo-prop equipment is concerned or all 
pure jet, will it not? A. Yes. 

Q. In your opinion will the Viscount have any utility 
on the north-south Capital routes following the merger? 
A. Yes. 

Q. In what sort of markets? A. Well, we think it will 
be necessary for us to fly them in most of the markets 
where they are now flown until we get delivery on addi- 
tional equipment that we have on order. 

Q. As I am sure you are aware, pure jet equipment 
is operating in the New Orleans-Atlanta-New York mar- 
kets today. In those markets you would have to operate 
pure jet equipment to be competitive, would you not? 
A. I would think so, yes, at least on the longer haul 
nonstop. 

Q. I believe that the Board’s records show that jet 
equipment has already been scheduled for operation in 
the Philadelphia-Baltimore-Washington-New Orleans mar- 
kets. There also would require pure jet equipment to be 
competitive, would it not? 


A.I can answer that question that any place a full 
jet can be operated and operated economically that’s the 
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airplane to fly and that’s the airplane the public will use. 

Q. So the utility of the Viscount would be for the 
smaller intermediate markets then those cities. A. Yes. 

Q. On page 7 you refer to the scheduling policy for 
the Capital routes assuming approval of the merger, and 
let me say at the outset I realize the details are to go 
to Mr. Slebow, but let me ask you, it is United’s intention, 
is it not, to operate at least the proposed schedules in 
the exhibits sponsored by Mr. Slebos? A. Yes. 
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Q. I have no quarrel with you on that at all, Mr. Pat- 
terson. In the second full paragraph on page 7 you state 
that United does expect to provide better service for the 
markets served by Capital than is provided by Capital 
today. In these Route 51 markets which I have been 
mentioning for the larger cities, New York, Philadelphia, 
Baltimore, Washington, Atlanta, and New Orleans, is it 
any part of your presentation that United expects to 
provide better service than is being provided by the 
other two carriers in those markets today? A. Well, 
that will be our aim every day. 
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Q. And to the extent that you provide better service 
than is being provided by the two carriers in those mar- 
kets today you would normally expect to receive a greater 
proportion of the total traffic, would you not? <A. Only 
if the two competitors weren’t alert to see what we were 
doing and I think you are pretty alert. 


Q. Do you think you will be more effective than Delta 
in these markets, Mr. Patterson? A. You do a pretty 
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good job. I don’t know, but that will be our ambition, 
to do a better job. 

Q. Do you think you will be able to do a better job 
than Eastern in these markets? A. I think they are very 
capable people, too. 


By Mr. Maurer: 


Q. Mr. Patterson, on page 9 of your testimony in Item 
No. 1 you refer to the ability of the merged company to 
provide improved service in markets now served by Capi- 
tal. Do you have in mind any specific improvements in 
service in the major cities along Route 51 that we were 
discussing this morning? A. Well, I think the first im- 
provements would be in the general passenger service 
areas, and I think probably a greater uniformity as far 
as a pattern of service goes, plus improved equipment, 
and all the related things that I think that we will bring 
into the Capital areas that we have learned on our trans- 
continental. Some of them we have learned the hard 


y- 

Q. You referred to passenger service, pattern, and 
equipment. I take it you are referring there to what 
United could provide that Capital is not providing rather 
than deficiencies in the existing service of the other two 
carriers in these markets? 
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A. I am not referring in anyway whatsoever to the 
service of the other two carriers. I am only talking about 
the service that it will be United’s objective to provide, 
and along with this service, of course, in the service area 
are the schedules, the convenience of schedules, and the 
frequency. 
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Q. Now, in Item No. 5 at the bottom of this page as 
one of the factors which you set forth as supporting 
approval of the merger you cite the effect such a decision 
would have on the thinking of the financial community and 
in tarn upon the ability of the airline industry to obtain 
upon reasonable materials the fands necessary for chang- 
ing and expanding operations. 

If it is a fact that Delta is operating in these markets 
now at an operating ratio of about 98 percent and if the 
things which United would bring to these routes which 
Capital has not accomplished would result in significant 
diversion from Delta, do you think it would have any 
significant effect on Delta’s ability to finance equipment 
acquisitions in the future? A. Yes. If you continued 
at 98 percent I think that you, like United Air Lines, are 
going through a leaning curve with jet aircraft and that 
98 percent is an abnormally high cost. 
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Q. I have just one or two questions on page 11, if you 
please, sir. I would like to refer for a moment to your 
statement there that regardless of any question United 
has no interest in a merger with Capital which would not 
provide access to the markets represented by Capital’s 
Boute 51. I would like to ask you what benefits to 
United’s system the acquisition of the New York-Atlanta- 
New Orleans segment of Route 51 would make available? 
A. I think Mr. Slebos will have specific figures on that, 
on our forecast of the volume of business. 

Q. Would it be a fair characterization to say that Route 
51’s contribution to United would depend upon the job 
of developing traffic on that route that United could do 
as contrasted with that route making new traffic flows 
available from those cities on the United’s existing sys- 
tem? <A. It depends entirely upon our ability to attract 


128 
(513) 


the volume of business and develop a volume of business 
in excess of what Capital has enjoyed. 
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Q. Would it be fair to say that there is no significant 
traffic integration between this New Orleans-Atlanta-New 
York route and the existing United system? A. Not too 
much because you are going south-southwest and I can’t 
see too much traffic being generated for that particular 
route on United’s system. It would have to come north 
of New York. 


By Mr. Colodny: 


Q. Yes, sir. Do you think that if United were not to 
obtain as a part of the merger certificate the right to 
operate turnaround service between Pittsburgh and Phil- 
adelphia that the merger would still remain a substantial 
and whole value to United Air Lines? A. I don’t now 
what category that would come under and how our Board 
of Directors would feel about its effect on the over-all 

e and the price we paid for it. 

I wouldn’t want to make the statement what United 
Air Lines will do or won’t do. 

I will talk about that within the scope of the authority 
that the Board of Directors have given me. 

Q. Has the Board of Directors given you any authority 
to make policy decisions with regard to these types of 
questions? 
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A. I think that my recommendations would have some 
influence. 

Q. With respect to Harrisburg, I might ask you the 
same question. A. I would like to put you at ease on 
Harrisburg. I have two friends in Harrisburg just pest- 
ering the life out of me and I put this in here to satisfy 
two friends. 

It’s not a major project as far as I am concerned. 

Q. Perhaps we could assuage the feelings of your two 
friends in some fashion so that we would not have to 
dicker over Harrisburg in this proceeding because it is 
not and cannot be of major significance to your company 
in terms of the large picture. A. I think you are abso- 
lutely correct on that. 

Q. I think you have to agree with me, do you not, that 
in terms of Allegheny’s position, it is of major impor- 
tance, not withstanding the interest of your two friends? 
A. I think all things are relative. 

Q. In terms of the conditions which the Board might 
attach to the certificate or the conditions which the Board 
might attach to its approval of the merger, and putting 
these things together, namely, a long-haul restriction on 
your right to operate between Pittsburgh and Philadel- 
phia, and, secondly, a prohibition against transfer of the 
right to serve Harrisburg, Pennsylvania at all, if those 
things should 
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occur, and assuming with me for the moment that they 
can occur in this case, would your company nevertheless 
go ahead with this merger proceeding, all other things 
being equal? A. I think I would be very foolish to say 
that if a situation like Pittsburgh-Philadelphia came into 
this that—we wouldn’t be silly enough to throw over the 
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rest of the things, but there has to be a limit to that be- 
cause our agreement is quite clear that if there is too 
much fooling around with these certificates we don’t want 
Capital and we could save an awful lot of time. 

Q. I understand United’s position in general, Mr. Pat- 
terson. A. But Harrisburg is unimportant to me. Pitts- 
burgh-Philadelphia, and turnaround service, frankly, I 
don’t know, but it certainly doesn’t sound too much as 
though it would be some major undertaking. 

Q. What may be the torso to Allegheny may be a little 
finger to United Air Lines. A. Well, we wouldn’t want to 
cut into your torso. 

Mr. Colodny: I think that is all I have and I would 
like to reserve the right for one question, if I may, Mr. 
Examiner and Mr. Brown. 

Tf Mr. Brown in consultation with Mr. Patterson could 
overnight come up with the answer on single plane service 
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between Harrisburg and New England, perhaps we could 
dispose of that question tomorrow. 
Examiner Wrenn: Mr. Russell, you may examine. 


By Mr. Russell: 


Q. Mr. Patterson, you gave some answers to Mr. Maur- 
er’s questions about Route 51. What did you have in 
mind when you answered questions about Route 51? 
What is the route as you know it? A. Well, it is a com- 
bination and, frankly, Mr. Slebos, you describe it; as to 
these numbers and route numbers, I know the towns, and 
the population, and what-not, but frankly I haven’t got 
these numbers straight. 

Q. Just tell me what you think the important segments 
of Route 51 are. A. All those that you would like to see 
us give Us. 
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Q. Apparently you know more about my mind than I 
do, so tell me what you read in it, will you? A. Well, I 
know this. You are just like I am. You are out to pro- 
tect every large metropolitan area with high density 
traffic and you would like to minimize the competition, 
and those are big cities and some small ones that have 
unusual travel per capita. 

I think you are very unhappy that United Air Lines 
will be going to Florida. I think probably I would be, 
too, if I were in your place. 


529 


Q. It doesn’t make much sense, does it? A. Oh, it 
makes a lot of sense to us. 

Q. Let me try once more. 

Can you tell me what you have in mind or did have in 
mind when you answered Mr. Maurer’s questions about 
Route 51? What were the important points that you had 
in mind? What did you think you were talking about? 
A. What I thought he was talking about and what I 
was trying to answer is what I think the position has been 
throughout on the part of Delta and Eastern, that these 
large cities and over these particular routes such as Pitts- 
burgh-Cleveland into Miami, and while we effect them 
into Atlanta, are the places that you wouldn’t want to 
see US. 

Q. These large cities include Pittsburgh-Cleveland into 
Miami and Pittsburgh-Cleveland into Atlanta? Did you 
have any others in mind? A. And the intermediate 
points. I haven’t that map before me. 

Q. Did you have anything in particular in mind as 
being important points on Route 51 other than those that 
you have named? A. I consider them all important. 

Q. Elizabeth City and Rocky Mount, too? A. Well, 
I have already made the statement that there are some 
cases here we were not in disagreement with 
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Capital’s petition to delete, so where we have declared 
ourselves on that position that would be an exception to 
the route any way you want to talk about it. 

Q. Are there any particular parts of Route 51 which 
you believe would be more valuable to the merged United- 
Capital than some other points? A. More important? 

Q. More valuable. A. Oh, I have never stopped to 
think. This transaction isn’t that scientific where you 
have placed values on individual segments. I think you 
have some good and you have some bad here and you 
have to take the good with the bad. 

Q. You are not in the position to specify any what 
you think would be more valuable than any other? A. 
Oh, I think the larger the city, the more valuable, the 
potential travel out of the city. 

Q. What is your idea about it? Can you specify any? 
A. Specify what? 

Q. Any that is more valuable to United in your view. 
A. No, I haven’t given that much thought to it. 

Q. In your opinion, is the authority to operate as @ 
third carrier between Atlanta and Charlotte, for example, 
a valuable operating right? A. The third carrier? 
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Q. Yes. A. A valuable operating right? 

Yes, or we wouldn’t be in this transaction if we didn’t 
think they were valuable and we could do something 
with it. 

Q. Would you say generally that the situations about 
which Mr. Maurer questioned you where there are three 
carriers, that the third carrier operating right, you think, 
would be a valuable right to United? A. Well, which 
route are you talking about? Are you talking about 
Pittsburgh-Florida now? 
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Q. My last question was Charlotte-Atlanta. I followed 
it up with a more general one as to the third carrier 
authorization. A. Well, there are three carriers in there. 
They have been there for a long time. I don’t know who 
came in first, but we know that there will be competition 
and that there will be three and we are going in with 
our eyes completely open. 

Q. Do you know that in some of those markets about 
which Mr. Maurer questioned you Capital has abandoned 
any effort to compete so that effectively there are only 
two competitors now? <A. Well, it is very difficult for 
me to judge what Capital did and what it was browbeaten 
into doing. 
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There have been some sort of rough tactics down there 
against Capital and the poor souls couldn’t stand up 
against it, so it is rather difficult to judge just how we 
would stand up. I know we wouldn’t run away from 
some of the things that I have heard going on down 
there. 

Q. Do you realize that Mr. Slebos’ schedules, for ex- 
ample, show an initial program of three nonstop straight 
jet flights between New York City and Atlanta? A. I am 
not familiar with that, no, but I would say this: that if 
he has three schedules he is not only going to have to 
justify it to the Examiner, but he is going to have to 
justify it to me, too, as to whether we should have three. 

Q. And that in a market where Capital has effectively 
abandoned its position. Wouldn’t that indicate an in- 
tention on the part of United to come bludgeoning back 
at Delta and Eastern? A. No, I think I have said that 
it is not United’s intention, not because we are nice peo- 
ple. It is just because it is poor business to jump into 
this trade and try to make a crash recovery overnight 
and maybe waste a lot of money in advertising and put- 
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ting on unnecessary schedules, to crash back into a posi- 
tion that Capital once enjoyed. This is going to be an 
evolutionary process. 

- ‘What we get back I hope we get back slowly but very 
effectively. 
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Q. Wouldn’t it be logical, in these markets which Capital 
has abandoned, to look at all factors carefully before you 
came back; that is; and shouldn’t those factors include 
the total size of the market and the service provided by 
Delta and Eastern? Shouldn’t all these things be con- 
sidered before coming in? A. I assume that those things 
were considered when the Board put three carriers in 
there. They must have evaluated the entire market. They 
must have considered that there was a potential there 
for three. 

Q. We are talking about a situation now where the 
Board put in three. Capital began operation, but then 
ceased operation because of reasons which I intend to ask 
you about later, and now in Mr. Slebos’ exhibits, he says 
that United is going to come back. 

Wouldn’t it be logical before entering upon such a pro- 
gram to consider the total present and potential market 
and the total services provided by Delta and Eastern in 
the market? A. I certainly think that that judgment is 
required because we cannot be doing things blindly, and 
I am sure that Mr. Slebos has reasons and can tell you 
what his thinking is to justify whatever he is recom- 
mending. 

Q. In United’s program for the purposes of this case 
in laying out its plans for service, did you give any 
general 
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or specific instructions about schedule or service pro- 
posals? A. I appointed one man, the Director of our 
schedules, to work with Capital’s man on schedules, to 
stady their philosophy and their logic, and the markets 
as they have established schedules in the past, and for 
him to apply his judgment to the markets in starting a 
program within United Air Lines to establish a program 
that we would weigh and then follow at such time should 
this be approved. 

Q. My question actually went to the schedule program 
set out in the joint exhibits of the applicants, particu- 
larly 305 and 306. 

Did you give any general or specific instructions with 
respect to the preparation of that program for this case? 
A. No, I did not. 

Q. But you have embarked upon a different program 
with the directors of scheduling looking forward to the 
actual consummation of the transaction? A. That’s right, 
and I assume that they have also worked with Mr. Slebos 
on his end of the preparation. 

These things are going to have to be justified whatever 
the schedules are, but I don’t want to concede the point 
that because Capital abandoned something that that is 
permanent abandonment. They were strapped and they 
were forced to do many things that they didn’t want to 
do, but it was the lesser of the two evils. 
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Q. Do you feel that some of these franchises that Capi- 
tal has abandoned are so valuable to United that if the 
Board did not approve their transfer to United, United 
could invoke in good faith the escape clause pursuant to 
your merger agreement? A. The escape clause is quite 
clear. 
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Q. Is quite what? A. I mean the escape clause is quite 
clear and quite emphatic, and if there are going to be any 
exceptions there are simply things that would have to be 
weighed by the Board of Directors, and I suppose they 
would rely on me for my comment on what damage did 
the Board do in their final decision, and, as you say, we 
do have an escape clause. 

Q. And I asked you for your opinion in case the stipu- 
lation, the terms or the conditions, or the modification— 
the Board has the power also make modifications, if it 
approves—were that there would be no transfer of the 
abandoned markets, would that have, in accordance with 
paragraph 8, Article 12 of your agreement, such a sub- 
stantial adverse effect on the public transaction? A. 
My recommendation would be that we not go through 
with the transaction. 

Q. Even as to the abandoned markets? A. Yes. 

Q. Which of these abandoned markets do you feel is so 
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important that you would recommend that you abandon 
the transaction? 

Mr. Brown: The word “abandon” is certainly becom- 
ing a word of art. 

Now, if you were talking about a temporary cessation 
of operations, I have no objection to it, but I think this 
term “abandon” connotes something that is more perma- 
nent and I think that it involves a assumption that is 
not justified, and I object to its repeated use. 

Mr. Arthur: I join in that objection, Mr. Examiner. 

I believe when Mr. Russell first began to use the term, 
he intended to mean markets in which Capital may no 
longer be providing through-plane service. If he means 
anything more than that, I object for the same reason 
Mr. Brown has stated. 
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Examiner Wrenn: I think the Federal Aviation Act is 
quite clear on what constitute an abandonment. 

I think your objection is well taken. 

Mr. Bussell: Is that objection to my language? I am 
not misleading the witness. He knows what I am talk- 
ing about. 

Examiner Wrenn: You are talking about abandonment. 
That has a very definite meaning within the provisions 
of the Federal Aviation Act, Mr. Russell. 

Mr. Russell: I am not so sensitive as Mr. Brown. 

Examiner Wrenn: All right. 


537 


You talk about what you mean, Mr. Patterson. You 
and I will try to get some answers, but don’t talk about 
abandonment unless the carrier has come in and been 
granted an abandonment or has petitioned for it. 


Mr. Russell: Or has deliberately defaulted in its duties 
so that it has effectively abandoned it, and I am relying 
on 305 and 306 of the United exhibits where they show 
Capital provides no service in these markets. That is 
what I am talking about. 

Examiner Wrenn: You give Mr. Patterson specific ex- 
amples you are talking about then and you can argue on 
brief whether it is an abandonment or what it is. 

Mr. Russell: He answered by question and said some 
of these things are so important that he would run out 
on the transaction if he didn’t get them. 

I am saying which of these markets in Mr. Patterson’s 
opinion where Capital has ceased operations are so im- 
portant to United that you would invoke the escape clause. 

Mr. Brown: I object to Mr. Bussell’s characterization 
of Mr. Patterson’s answer and ask that it be stricken 
where he says that some of these would be so important 
that it would require him to recommend that the merger 
be abandoned. 
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Examiner Wrenn: I think Mr. Patterson’s answer is 
clear on that. 
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Mr. Fitzgerald: Mr. Examiner, I would like to make 
a point here. 

Examiner Wrenn: Mr. Fitzgerald. 

Mr. Fitzgerald: This question of transfer of routes 
that aren’t being served has some legal connotations, as 
you will recall, in the Delta-C and S case. 

Examiner Wrenn: Yes, it did. 

Mr. Fitzgerald. To me the fact that a carrier hasn’t 
come in and asked for permission to abandon a particular 
market should not be conclusive as to whether it has in 
fact effectively abandoned service in that market, and 
to use an example, to me it is very unrealistic to say 
that Capital has not abandoned or discontinued service 
on any effective basis between Atlanta and New York 
where it operates no through-service between those two 
points. 

Examiner Wrenn: Mr. Russell can characterize it how- 
ever he please. If they have stopped operating schedules 
he can talk about that, but the Federal Aviation Act is 
quite clear on what constitutes an abandonment. 

Now, if he gets on brief and he wants to talk about 
abandonment, he can argue it on brief. 

Go ahead and ask him questions on particular pairs 
of points. 

Mr. Bussell: I wasn’t writing my brief today. 

There is a pending question, if the Examiner please. 


That was whether Mr. Patterson wanted to specify— 
The Witness: Let me take one area that I know about 
and that is the New York-Atlanta market. ; 
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I have asked them why they abandoned that, because 
I think that is a very important market, and they ad- 
vised me that your company placed schedules over, un- 
der them, and around them to the point they couldn’t 
breathe and they didn’t have the money to stand up 
against you. 

By Mr. Russell: 

Q. Eastern did that alone with no help from Delta? 
A. I don’t know, but your name was mentioned. 

Q. I gather what you say is that you don’t want this 
deal unless you get New York-Atlanta nonstop flights, 
is that correct? A. That is correct; that is absolutely 
right. 

Q. Are there any other particular markets that you 
can name about which you have the same feeling? A. 
No, but do you have any in mind? 

Mr. Brown: I believe Mr. Patterson has already an- 
swered that question. 

Examiner Wrenn: I believe if you have any specific 
examples, ask him. The testimony is clear to me. 

He said he didn’t want it unless it was substantially 
well to have. 

If you are going to work on the theory here, are there 
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any exceptions, ask him the particular exceptions, if any. 
Name them point by point if you can judge that that is 
material, and if there is ebyection to it at that time I 
will rule on that. 
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Mr. Russell: I want to give him a chance to make his 
position clear. If he has points in mind he can name 
them. I don’t have anything specific in mind. I am 
asking him a question. 
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Examiner Wrenn: He is clear to me. 

Mr. Bussell: He is clear to me, too. He hasn’t been 
able to name but one pair and I want him to have every 
chance in the world to name those which he thinks are 
important and so important that they would enable him 
to good faith to invoke the escape clause. 

Examiner Wrenn: He has been thoroughly warned. 
Go on to your next question. 


562 
By Mr. Homer: 


564 


Q. Capital operates today a lot of DC-3’s and DC-4’s, 
and of course quite a few Viscounts. It is my under- 
standing that you intend to get rid of all the 3’s, all the 
4’s, and a lot of Viscounts? A. Yes, we do. 

Q. I take it you will substitute jet equipment of one 


type or another, Caravelles, possibly DC-8’s— A. We 
will replace as fast as we can and can do the job intelli- 
gently. 


THOMAS G. NEELANDS, JR., THE WITNESS 
592 


Mr. Maurer: I have one preliminary question. 

You will recall that yesterday, Mr. Examiner, in Mr. 
Neeland’s testimony, UC-B, at page 4, I moved to strike 
the phrase referring to a contract that was made with 
Delta and my motion was overruled. : 
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Without waiving the exception which I have to the 
overruling of that motion, in view of the fact that this 
material is allowed to be in the record, I would like to 
ask Mr. Neelands to identify the gentleman who made 
the contact with Delta that is referred to. 

Examiner Wrenn: Before he answers that, I am willing 
to modify that ruling to a certain extent there. 

I do not want to strike that sentence in so far as he 
said he had a call and he had the impression that Delta 
wasn’t interested. 

If that is the import of his testimony, I will allow that 
much to stand. 

I am not too much interested in the hearsay or why 
Delta was not interested and what somebody told him 
as to why Delta was not interested. 

If you modify it to that extent, I will grant your mo- 
tion, but if you want to strike from the record Mr. Nee- 
land’s statement that he understood that Delta was not 
interested, then I will let it stand. 
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Mr. Maurer: It is a little difficult, Mr. Examiner. 

I have no objection to Mr. Neeland’s testifying that 
@ contact was made with Delta which is true. 

My objection is, if there is any intent to offer the 
statement as proof of the fact of either of two things, 
one, that Delta was not interested in discussing a merger 
or, two, that the reason for this was Delta’s involvement 
in the Southern Transcontinental case. 

Examiner Wrenn: I will strike the reason part of it. 

I will be glad to do that. 

I would not grant a motion to strike the first part of it. 

Mr. Maurer: The statement that Delta was not inter- 
ested in discussing a merger. 

Examiner Wrenn: As long as Mr. Neelands is testify- 
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ing that that is his impression and that is what I under- 
stand it is. 

Mr. Arthur: It is being offered for that reason, Mr. 
Examiner, that it is Mr. Neelands’ understanding that 
Delta was not interested. 

Obviously this hearsay could not prove that. 

Examiner Wrenn: I will entertain a motion to strike 
any testimony as to the reason why Delta was interested 
but I will not strike Mr. Neelands’ testimony as to his 
impression as to whether Delta was or was not interested. 
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Mr. Maurer: I stated yesterday that I think the reason 
is subject to strike and I ask that that be stricken. 

Examiner Wrenn: I will grant your motion to that 
extent and order it stricken. 

Mr. Maurer: That leads to Mr. Neelands stating that, 
as a matter of fact, it was his impression that Delta was 
not interested. 

Examiner Wrenn: I will let that stand. 

Mr. Maurer: Because that stands and to the extent 
that it indicates this to be a fact, it calls for some re- 
buttal, and then I must ask Mr. Neelands to identify the 
gentleman who made the report to him. 

‘Whereupon, 


THOMAS G. NEELANDS, JR. 


the witness on the stand at time of recess, resumed the 
stand and testified further as follows: 


CROSS EXAMINATION (Continued) 
The Witness: George Gardner. 
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603 
By Mr. Leasure: 


Q. Mr. Neelands, are you at present connected with 
any investment banking concern house? A. No, I have 
my own. 

Q. Have you been since you left Capital the first time 
in 1958? A. No. 

Q. You state that Mr. Baker asked you to return to 
Capital, as I understand your testimony. A. That is 
correct. 

Q. Did Mr. Baker indicate what interest within Capital 
he had consulted before he talked to you? A. At the 
very first instance? 

Q. Well, when he came to you and asked you to return 
to Capital as Chairman of the Board, did he state to you 
who in Capital, what interest, stockholders, directors, 
that he had consulted before making the invitation to 
you? <A. To begin with, Mr. Baker did not come to me 
and ask me to return to be Chairman of the Board. 

He asked me if I would come back on the Board of 
Capital Airlines and under what conditions I would come 
back to the 


Board of Capital Airlines. 

Who he had discussed it with at that point, I don’t 
know. : 

Q. In other words, when you talked to him you didn’t 
know of any discussions he had with anybody? A. That 
is correct. me 

Q. Did anyone else approach you or discuss this with 
you, and I have reference here to persons interested in 
Capital, stockholders or directors, first, and then outside 
banking interests. A. Not directly. When I say “not 
directly,” I say it in this way: Being in the Street and 
having been identified with Capital from 1948 to 1958 and 
having kept in pretty close touch with what they were 
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doing from that time up to May of 1960, many houses 
that had stockholders or had customers having stock or 
had participated in bond issue back in 1956 had asked 
me what was going on in Capital and “Why don’t you do 
something about it?” But nobody from Capital Airlines 
or any principal stockholder ever suggested that I go 
back on the Board of Capital because they had no power 
to do it. 

Q. You have no interest in Capital? A. None what- 
soever. 

Q. And none in United? A. None in United. 

Q. So you have nothing personally to gain? 
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A. In any airline, that is correct. 
Q. Were any of the people that talked to you on the 
Street people connected with Merrill Lynch, Pierce, 


Fenner— A. No. 

Q. How about Paine, Webber, Jackson & Curtis? A. 
None in Paine, Webber. I haven’t talked to anybody 
there for months. 

Q. So at the time, as I understand it, that Mr. Baker 
approached you, there were stories all over the industry 
that he was probably going to lose out at Capital, where 
there not? You were aware of that? A. There was @ 
lot of talk in the press about it, but Mr. Baker had just 
been reelected as president at the annual meeting of the 
organization, the meeting of the Board in April, so that 
they would have to reverse the Board and throw him out 
to do it. 

Q. Getting back to the merger, you stated, as I recall, 
that you had felt in 1958 before you left— A. That is 
correct. 

Q. —that a merger was 2 real salvation, so that it was 
no spur of the moment thing that you picked it up. the 
minute you came back? A. That is right. 
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Q. You picked United up at the same time as the effec- 
tive carrier. Was that a spur of the moment deal? 
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A. Not at all. 

Q. In other words, before this you felt that Capital 
was the effective strong carrier? A. United, you mean? 

Q. United. A. It goes a little beyond that. I was on 
the negotiating committee for Capital back in 1949 or 
700, and ’52, when we negotiated with Northwest Airlines 
on a merger which we approved and which Northwest 
stockholders disapproved. 

I was also on the committee that negotiated with Mr. 
Patterson in 1952. 

Q. That is the case where he said the deal wasn’t 
satisfactory to them. Is that the one you are referring 
to? A. So I think that in United we had the same 
people, almost the same Board, same president, who were 
interested in 1952, so I assumed that there was still an 
interest there because they had indicated there was 
before. 

Q. You felt if you had a satisfactory deal for them 
at this time they were the people who were wrapped up 
in advance? A. They or Northwest, who had shown an 
interest once before, but couldn’t swing it. 

Q. First, when you came back with Capital, did you 
seek the advice of other directors, stockholders, debenture 
holders as to what was the best? 
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A. No. 

Q. You felt that that had all been gone through? 
A. I didn’t even meet with the Board until some time 
in June. 

Q. Until after the United situation? ‘A. No, prior to 
United. I met with the Board for two reasons. We 
called a Board meeting for two specific reasons: 
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One, to report on what my opinion was the British, 
Vickers, would do in relation to their debt. 

The second reason was to elect Mr. Gordon Billard as 
a director, and the third reason was to ask the Board 
for permission to negotiate a merger. 

Q. With United? A. No, sir, no name mentioned. 

Q. But at that time, you felt that United was the proper 
carrier¢ A. I thought that they were a candidate. 

Q. A candidate. So you then had permission to nego- 
tiate a merger? A. That is right. 

Q. What carrier other than United did you directly 
contract and try to deal with? A. Nobody. 

Q. In other words, the only other contacts you had 
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were through these so-called undisclosed third parties 
who came to you trying to make a deal, so to speak? 


A. You understand enough about my business. 

Q. I understand how these things work out. 

That is what I want to know. A. There was never & 
better advertised situation than Capital’s. It was indi- 
cated in the press that I had been made Chairman of the 
Board. In fact, it had gone farther than that and said 
“for purposes of merger” but we heard from nobody at 
all. Nobody approached me and I approached nobody. 

Q. But you did send an emissary to United? iA. That 
is correct. 

Q. And you did not send such an emissary to any other 
carrier? A. No, sir. 

Q. Now, as I understand United’s testimony, it was 
after the letter of intent which had a four to one ratio 
of stock. Did not the letter of intent show that? A. 
No. sir. That was not a letter of intent. The letter you 
refer to of 4 to 1 was a wide basis for which we had 
agreed without counsel. 

Capital had no counsel nor had United. 
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That was dictated by the attorneys for Vickers as being 
something that they would be willing to discuss from 
that area. 

Q. Then after it developed that Capital could not take 
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the benefit of the loss carried forward— A. United— 

Q. —did you then go to any other carrier who might 
be able to take advantage of that and offer them the 
situation? A. No, because a tax carried forward is a 
valuable thing only in a merger primarily to pay the costs 
of integration. 

It is a nonrecurring item and certainly it should not 
be any reason for any two companies to ever merge. 

Q. Now, just to clear it up, you felt that United was 
the only logical and effective carrier to merge with, so 
you approached them and it was just your opinion that 
no other carrier would be in a position to undertake such 
amerger? A. It goes beyond that. 

You have to remember that Vickers had given us an 
extension until June 27, at which time they said, unless 
we came in with a firm plan, that they would pursue the 
action and we would go in bankruptcy as of that date. 

There is no question about it. 

So we only had less than three weeks’ time to negotiate 
with anybody. 

The point of their absolute requirement was that they 
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have a substantial amount of cash paid down immediately 
or its equivalent which meant that the paper that they 
had to get in the absence of cash, which was impossible 
because vou can’t merge an airline like you would merge 
an industrial company, you have to go through all the 
Civil Aeronautics Board business and you have to go 
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through all the union contracts and so forth, so there is @ 
period that you would not have in an industrial company— 
they recognized that but they insisted that we had to 
come up with a firm commitment ex the approval of the 
Board that would provide them with cash or paper which 
they felt and their bankers would feel was paper that 
they could readily tarn into cash. 

That meant that that brought the available candidates 
in that short period down to a very, very few candidates. 

Q. To United? A.I brought it down to United, I 
would say, American, Eastern; and TWA was out be- 
cause they had already announced their merger with 
Northeast and I didn’t think we could find Howard 
Hughes in a three weeks’ period. 

Q. You did not approach American or Eastern? A. 
We did not approach American because Colonel Baker 
had told me he had discussed in @ broad way with Mr. 
C. B. Smith, the Capital problem, and Mr. Cc. RB. Smith 
did not think they would be interested in discussing @ 
merger, so that left them out. 
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Q. But having decided that you didn’t think it was in 
the public interest to seek your right to subsidy, you 
recommended to the Board of Directors that they with- 
draw their application for subsidy and they did? A. 
That is correct. 

Q. You then felt and had always felt that United was 

the only candidate, so you went no further? A. I didn’t 
say that I always felt. 

Q. Since the date that I started in my question— 

Examiner Wrenn: Let him answer. 

The Witness: When you say “always felt,” you are 
taking me back to 1948. I thought at one time that North- 
west would be a good merger. 
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Mr. Brown: May I reply briefly to what Mr. Fitz- 
gerald has said and also to Mr. Colodny, because both, 
in effect, raised the same question? Our interpretation 
of the effect of the restrictions is different from the in- 
terpretation placed upon them by Mr. Fitzgerals and Mr. 
Colodny. 

I would agree with him that there is room for disagree- 
ment. As far as United is concerned, we recognize that 
we will be bound by whatever interpretation is placed 
upon the authority provided by the combined certificates 
by the Board in appropriate proceeding. 

It would seem to me that it would be appropriate to 
interpret the effect of certificates provided there is a 
merger in a different proceeding. As far as I am per- 
sonally concerned, I have no particular objection if that 
would seem to be appropriate in this proceeding. 

I think there is a vast difference, however, between in- 
terpretation of the effect of what may be granted and 
the 
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imposition of a condition. I would strongly oppose that 
there be considered the imposition of a condition which 
would mean that there would be a distraction from some- 
thing that by the normal process of law would occur. 

Examiner Wrenn: After listening to you, I get this 
impression on what your problem is. It is a disagree- 
ment over the interpretation of certificates as presently 
written. 

Mr. Brown: That’s correct. 

Examiner Wrenn: And I further understand from the 
questions I addressed to you at the pre-hearing confer- 
ence, United expects to take the certificates as Capital 
presently holds and acquire just the rights that are pres- 
ently set forth in those certificates. 
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Mr. Brown: That is correct. 

Examiner Wrenn: So now you are down to certificates 
there, pending further study of that matter, but, I should 
dislike, at this time, to rule that the imposition of any 
condition in here that might curb restrictions granted in 
certificates now in effect would be appropriate. 

Mr. Fitzgerald: Mr. Examiner, we are faced with this 
problem. 

United has not put in any evidence with respect to any 
proposed operation, or any justification for a second 
carrier between New England and Norfolk, and we haven’t 
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put any evidence in because we didn’t think they would 
have that right, but if it is something that United is 
likely to get, then it does seem to us that is something 
that should be considered in this proceeding, as to whether 
their rights should extend to that extent. 

Examiner Wrenn: I think it is a matter of argument 
of certificate interpretation. 

Mr. Fitzgerald: I am going beyond that. Now, assume 
that United is right. On that assumption, I want to take 
the position that any such authority should be restricted. 

Examiner Wrenn: In that respect, you are coming 
down essentially to the same proposition as I understand 
Eastern and Delta wish. 

Mr. Fitzgerald: It is a very large matter of degree. 

Examiner Wrenn: Yes, I understand it is in a different 
area. 

Mr. Fitzgerald: As I understand, United has indicated 
that certain conditions certainly wouldn’t be too seriously 
objectionable, such as the right to serve Harrisburg, for 
instance. 

Examiner Wrenn: If you want to ask them about 
whether they will agree to a condition of that kind, if 
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they will accept a condition of that kind in the event 
that your interpretation of the restriction in the certifi- 
cate is correct, theirs is wrong, that is one thing. 
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Mr. Fitzgerald: We don’t have any problem there. 

Examiner Wrenn: But, when you come to the problem 
of their interpretation of the certificate, if it is correct, 
and there is imposition of a condition on that, my present 
thinking is I can’t go along with you on that. I am not 
trying to interpret the certificates one way or the other. 

Mr. Fitzgerald: If I am correct on the certificate, I 
have no problem. 

Examiner Wrenn: That is right. I understand you. 

Mr. Fitzgerald: Now, I am trying to discuss the other 
side of the coin. 

Examiner Wrenn: If they are correct on there, you 
want a limitation put on them so they can’t do what they 
have a right to do under the certificates? 

Mr. Fitzgerald: Yes, and if the Examiner rules that 
that is not an issue in this case, I would like to request 
the right to appeal it to the Board. 

Examiner Wrenn: I am not going to grant you any 
such appeal as this. I don’t think it is germane to this. 
I think it is in line with the same proposition that Delta 
and Eastern have raised here, and I think the Board 
made it pretty clear in its orders around there that it is 
not going into the situation of route transfers, or sus- 
pensions, or matters of that kind. 

Mr. Russell: Mr. Examiner, apparently you haven’t 


read Eastern’s latest paper. 
Examiner Wrenn: Well, I read one that was filed in 
the last day or two. What is the latest? 
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Mr. Bussell: It was dated October 13, and it was mailed 
from New York October 13, but the postal service has 
gotten to the point where it wasn’t delivered to the Board 
until yesterday, October 19. I realize that I am talking 
like a Democrat, but I am bitter about it. In that paper, 
Mr. Examiner, we have taken the position— 

Examiner Wrenn: I have read it— 

Mr. Russell—that one of the issues is non-transfer, 
which is an issue which the Board clearly left open in 
its order, since it referred only to suspension or trans- 
fer to some other carrier, other than United. This would 
be a perfect situation for non-transfer, it seems to me, 
insofar as Mr. Fitzgerald is concerned. 

I just don’t want to be mixed up with Delta in this 
because I think on the basis of the Board’s rulings they 
may be a little bit out in leftfield, but I am squarely 
within the Board’s ruling. 
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DIRECT EXAMINATION 
By Mr. Arthur: 


Q. Would you please state your name for the record? 
A. Raymond Lochiel. 
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CROSS EXAMINATION 
By Mr. Leasure: 


Q. At the bottom of page 3 of UC-D, your testimony, 
you refer to the fact that cash was critical and you 
couldn't obtain it from any other source. A. That’s 
correct. 
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Q. Hasn’t Capital had a critical cash position in the 
past? A. Yes, sir. 

Q. And where did you obtain the cash then? A. In 
the past, we have borrowed— 

Q. Prior to 1941, first let’s take. 

Mr. Arthur: 741? 

The Witness: 741. 

Examiner Wrenn: Let’s get clear. What is the ques- 
tion? Was it prior to 1941, or subsequent to 1941? 

Mr. Leasure: Yes, prior to 1941. I can help him by 
saying, weren’t you on subsidy at that time? 

The Witness: Yes. 

By Mr. Leasure: 

Q. Weren’t you on subsidy between 1947 and 1951? 
A. That’s correct, to my recollection. 

Q. Well, when you were present and discussing the 
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possibility of getting cash, did you or any other director, 
raise the question—I am talking about here just recently, 
since Mr. Neelands became Chairman of the Board—did 
you or any other Director raise the possibility of asking 
for subsidy? .A. Subsidy has always been one which has 
been a prominent issue in Capital’s discussions, but since 
Mr. Neelands became Chairman of the Board, I don’t have 
any recollection of any discussion of filing for subsidy. 

Q. Do you agree with Mr. Neelands that it would be 
against the public interest for Capital to asset its legal 
right to subsidy? A. I share Mr. Neeland’s views with 
respect to subsidy under the present situation and con- 
dition. 

Q. In other words, it is distasteful to ask for subsidy, 
or what is your reason? A. In my opinion, it is always 
distastefal. 

Q. Let’s put it another way. That would be another 
way to obtain cash, would it not? A. TI don’t think it’s 
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& practical way under today’s situation and conditions. 
I personally don’t think it’s obtainable. 

Q. In other words, you agree that the law is still there 
as far as subsidy is concerned? A.I don’t disagree 
with that. 
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Q. And under the law if there is honest, and economi- 
cal, and efficient management you are entitled to subsidy 
under section 406? 

Mr. Arthur: Objection, Mr. Examiner. It calls for a 
legal conclusion. 

Examiner Wrenn: I will sustain that objection. 

By Mr. Leasure: 

Q. Then I will ask him why doesn’t he think it is 
practical. The law is there. A. I am not repeating Mr. 
Neeland’s testimony, but for some of the same reasons, 
following the history of the industry over the years that 
T have, and fhe many public discussions on subsidy, and 
the various examinations that I have read by certain com- 
mittees of the Congress, I just don’t think that subsidy 
as such for Capital Airlines is obtainable. 

The act may provide it, as I understand it does, but 
in addition to that, the Civil Aeronautics Board also has 
to obtain such funds from Congress to be able to pay it 
and there are many circumstances and conditions today, 
and personally I just don’t think that Capital Airlines, 
one of the larger trunks, would qualify or obtain subsidy. 

Mr. Leasure: That’s all. 
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Delta mailed from Atlanta Friday evening two pieces 
of narrative testimony, one identified as DL-A, being the 
testimony of Mr. Todd Cole, and the second being DL-B, 
the testimony of Mr. Thomas Miller, and also an Exhibit 
2, which consisted of several portions running from 2 
through 2-F, inclusive. ° ° ° 


°° © There will be one additional piece of narrative 
testimony, Exhibit DL-C, which is the testimony of Mr. 
Copes van Hasselt, which is being mimeographed this 
morning and should be available for distribution during 
the morning. 


BOY H. GILFIX 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 
e e se e 
Q. Mr. Gilfix, what is your position with Capital Air- 
lines? A. I am director of regulatory affairs. I have 
held that position for approximately four years. 
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CBOSS EXAMINATION 
By Mr. Maurer: 
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Q. What was the reason for the omission of New York- 
New Orleans? A. Actually, I think it could well have 
been included. I really thing it should have. 

Q. Could you indicate, if you recall, what the frequency 
would have been for these two periods in that market? 
A. To the best of my knowledge, in April 27, 1958, it 
would have shown three one-stop round trips, New York- 
New Orleans. 

Q. And as of April 24, 1960? A. I don’t believe there 
were any one-stop services operated at that time. 

Q. And no non-stops in April of 1960? A. No, sir. 
We have never operated non-stop between New Orleans 
and New York. 

Q. What about Birmingham-New York? A. I don’t 
believe there was any substantial change 
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in the Birmingham-New York service. To my knowledge, 
in most periods there was round trip non-stop. There 
was additional through-plane service. 

Q. Can you indicate the approximate frequency of the 
flights other than non-stop? A. Between New York and 
Birmingham? 

Q. Yes. A. I have the Guide in front of me. I will 
look it up, Mr. Maurer. 

Q. You would agree, would you not, that Birmingham- 
New York route is a major route 51 for Capital? A. 
Yes, sir. 

Q. Would you advise us what the frequency was Bir- 
mingham-New York in April of 19581 A. Well, Capital 
at that time from Birmingham to New York had one non- 
stop, one one-stop, and two two-stops. I might mention, 
Mr. Maurer, that at this time, plus other localized serv- 
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ices, that Capital operated out of Birmingham in the 
morning four aircraft that ended up in New York. Many 
of them were really not designed to provide Birmingham- 
New York service. They would serve points such as 
Knoxville and Chatanooga, or they would go through 
Pittsburgh and things of that nature. 

For example, at the same time that Capital was oper- 
ating non-stop at 9:30 in the morning 40 minutes later, 
there 
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was a one-stop via Pittsburgh. That wasn’t really de- 
signed, that latter trip, to carry Birmingham-New York 
traffic. 

Q. With that explanation, these four flights that you 
mentioned, the one non-stop, the one one-stop and the 
two two-stops you would consider as effective Birming- 


ham-New York service? A. Well, I am not sure I'd say 
that. For example, one of the two-stops left Birmingham 
at 7:05 in the morning. Now, it arrived in New York at 
1:47 in the afternoon. The non-stop left at 9:30 in the 
morning. That’s two hours 25 minutes later. It arrived 
in New York at 2:39, which is about 50 some minutes 
later, so I think that the average person would have 
preferred to have left Birmingham two hours 25 minutes 
later than the early trip, even though he got into New 
York about 50 minutes later than the early trip. That 
morning trip is another example of one that was merely 
designed to serve this market. That was a Birmingham- 
Atlanta-Washington-New York trip. 

Q. Was that the second two-stop flight that you just 
referred to? A. Yes, sir. The other two-stop trip was 
a night coash. 

Q. What change in the frequencies in this market oc- 
curred between 1958 and 1960? 
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A. Well, under the May, 1960 schedules, which are 
those filed April 24, 1960, Capital retained the morning 
non-stop service to New York. There was another local- 
ized morning service to New York. Those are the only 
through-plane services to New York. 

Q. In other words, Capital dropped the one-stop, is 
that correct? A. Yes, sir. 

Q. And Capital also dropped the two two-stops? A. 
That is correct. Substantially the same trip that was a 
one-stop to New York still exists. It now goes beyond 
Pittsburgh to Buffalo and Rochester, rather than pro- 
ceeding to New York. 

Q. How about Birmingham- ‘Washington? Is that an 
important Route 51 market? A. Yes, sir. 

Q. What changes in the schedule frequency did Capital 
make there between the two periods involved in this 
exhibit? A. In 1958, that is, the spring and summer 
schedules of ’58, Capital had two morning one-stops from 
Birmingham to Washington and an afternoon one-stop, 
and a night coach one-stop. In May of 1960, Capital 
had one one-stop in the morning, and one one-stop in the 
afternoon. 

Q. In other words, dropping a one-stop and a night 
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coach? <A. Yes, sir, although in the earlier per the 
two morning trips to a certain extent duplicated one 
another, but the night coach is no longer in the schedule. 

Q. Mr. Gilfix, what about Philadelphia-Atlanta? A. 
Do you mean specifically in that direction? I have been 
doing all these northbound. 

Q. Perfectly ‘all right; either direction. A. I don’t 
thank there is any difference. 
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Q. All right. A. Well, from Atlanta to Philadelphia 
in 1958, Capital had a noon one-stop, and a night coach 
one-stop. In 1960, Capital had a noon non-stop, an 
evening one-stop, and a night coach one-stop. The only 
change there is—it is the same frequency—the noon trip 
became a non-stop instead of a one-stop in the later 
period. 

Q. And just one more in this series. How about Phil- 
adelphia-New Orleans? A. Well, in the 1958 period, Capi- 
tal had a morning four-stop, and a night coach three- 
stop, and in the 1960 schedules Capital had a morning 
one-stop from New Orleans to Philadelphia and that was 
all. 

I might mention, of course, as you know, Mr. Maurer, 
there are numerous on-line connecting services provided 
at Atlanta by all carriers who serve these markets and 
other 
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Atlanta markets. 

Q. Now, in the Atlanta-Florida markets, just take all 
the Florida cities as a group from Atlanta. What was 
the change in pattern between 1958 and 60% A. Capital 
didn’t have authority to operate from Atlanta to Florida 
in 1958. 

Q. So that all of the services which are operated now 
are additional services insofar as Route 51 is concerned? 
A. Yes, sir. 

Q. In these markets where you refer to Capital’s re- 
duction in service, were most of the reductions mentioned- 
made in the late summer of 1959? A. I guess that’s 
true. It was over a period of time. I think that’s ap- 
proximately when it began. ~ 

Q. And were any of those reductions dictated by Delta’s 
inauguration of Jet service? A. I should ‘say this, Mr. 
Maurer. I am not on the regular schedule committee of 
Capital. However. I have 2 basic understanding. T 
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didn’t participate in moving these aircraft around. I 
have a basic understanding of the reason behind it. I 
would say in the New York-Atlanta market, the prin- 
cipal reason was that Eastern had put a lot of Electras 
in. This was before there was any trouble with the Elec- 
tras. This was even prior to the Braniff 
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accident down in Texas and the Electra was still flying 
at high speeds. It was faster than the Viscount, and 
we knew that Delta was going to inaugurate Jet service. 
It’s combination of the two things. It just seemed fool- 
hardy to fly our Viscounts against Delta’s Jets. 

Q. Let me ask you, Mr. Gilfix, have you in the past 
been on the scheduling committee? A. No, sir. 

Q. What is the extent of your participation in the 
scheduling function at Capital? A. Well, we had a com- 
mittee at one time to evaluate the schedule-making fanc- 
tions and the practices of the committee, and I was on 
that committee. 

Q. Does your department make recommendations with 
respect to scheduling policy? <A. Yes, sir. 

Q. Do you recommend the cut back in the services we 
have been discussing? A. No, sir. 

Q. Were you asked for an opinion with respect to those 
cut backs? A. Yes. sir; in regard to some of them. 

Q. In the New York-Atlanta market what was your 
recommendation? ‘A. Well, I was asked what would the 
impact be in regard to the Civil Aeronautics Board. 
Would these be 
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subject to criticism by the CAB, or the CAB staff, or by 
the Chamber of Commerce of the cities involved, and so 
forth. 
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I said no, I didn’t think in a market like New York- 
Atlanta there would be any criticism directed to us at all. 

Q. Apart from that, you made no recommendation as 
to whether the cut back should or should not be made? 
A. Yes, sir, you are correct. 

Q. Is it not correct that as of the time these cut backs 
were made pure Jet service was being operated in none 
of the Route 51 markets? A. Well, Delta started it in 
October 1959, as I recall it. 

Q. September of 1959. A. At the time they started, 
I believe that we stopped non-stop operations in first 
class service between New York and New Orleans effec- 
tive September 8, 1959. We operated for seven days of 
September, 1959, and that was within a very short period 
of time Delta started. I mean I thought you started 
early in October. You say it was September, so it was 
within a couple of weeks when Delta started. 

Mr. Arthur: I think you said New York-New Orleans. 
Do you mean New York-Atlanta? 
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The Witness: Yes. We continued to fly night coach 
non-stop between New York and Atlanta for some period 
subsequent to September 8, 1959. Just how long that was 
I am not certain. 

By Mr. Maurer: 


Q. So, without quarreling about the exact timing, Capi- 
tal removed itself from the New York-Atlanta non-stop 
market with the exception of the night coach within a 
matter of one or two weeks before Delta inaugurated Jet 
service in that market? A. Yes; that’s correct. We knew 
Delta had filed its schedule and service. 
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Examiner Wrenn: What about markets like, for ex- 
ample, New York-Pittsburgh? Why the reduction there? 

The Witness: I think there, Mr. Examiner, the real 
reason was that between 1958 and 1960 Capital received 
route awards in two major cases. One was the Great 
Lakes-Southeast and the other was the Chicago-Milwat- 
kee-Twin Cities. If we got these awards we had the 
planes to put into these markets and we weren’t getting 
any new equipment coming in, so generally, I think what 
Capital did was it went to markets like New York-Pitts- 
burgh which were competitive. After all, there are four 
carriers certificated there. We cut our service there from 
11 flights to 9 and maybe New York-Cleveland, why, the 
service would be reduced, as it was, from six to five and 
so forth. We had to just go everyplace to get bits and 
pieces of aircraft time in order 
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to fly the Florida route, or to fly the Chicago-Twin Cities. 


G. B. SLEBOS 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 
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Q. What is your position with United Air Lines, sir? 
A. L am director of regulatory proceedings. 
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CROSS EXAMINATION (Continued) 
By Mr. Maurer: 


Q. And, as a matter of fact, in the time since 1958 the 
quality and quantity of service has been substantially 
expanded in the competitive sphere, has it not? 


A. Quality in terms of the introduction of jet service. 

On quantity, I am not quite sure what has happened. 
I think the facts on the scheduling will show what actually 
has happened. 

Capital obviously has reduced its services. 

Q. You recognize the fact that Capital’s over-all avail- 
able seat miles have been relatively either stationary or 
have increased for its system as a whole, do you not? 
A. They have not done so in these markets. 

Q. My question was whether it was true for the system 
as a whole. A. For the system as a whole, its seat miles 
have been relatively static, but the system is not the 
same system in 1960 that it was in 1958. 
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AFTERNOON SESSION 
2:00 pm. 


Examiner Wrenn: Let us go on the record, gentlemen. 
Mr. Russell, you may resume your examination. 

Mr. Healy: Might I state a preliminary matter? 
Examiner Wrenn: Yes, sir. 
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Mr. Healy: Northwest just distributed the testimony 
of Mr. Stewart and Mr. Campion to all parties present 
and are mailing them to the other parties. 

Examiner Wrenn: All right. Thank you. 


It is ordered that the exhibits which have been tendered 
as described by Mr. Brown and as described by Mr. 
Russell will be received in evidence. 

I believe the record is clear that Exhibts UC-816 and 
803 were stricken. 

(Exhibits UC-A through UC-G; UC-1; UC-100 through 
121; UC-200 through UC-208; UC-300 through UC-305; 
UC-306, UC-306-A and UC-306-B and UC-306-C; UC-307 
through UC-325; UC-400 through UC-407 ; UC-500 through 
UC-502; UC-601 through UC-605; UC-610 through UC- 
613; UC-646 through C-648; UC-701; UC-703; UC-706, 
UC-708 through UC-711; UC-801 through UC-817 except 
803 and 816; UC-801; UC-802; UC-804 through 815; and 
UC-817; UC-606 through UC-609; UC-614 through UC- 
644; UC-702, 704, 705, 707 and UC-712 through UC-720 
were received in evidence.) 

Examiner Wrenn: All right. 

Let us take a five minute break right here. 

(Short recess.) 
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MR. HUGH SMITH (COUNSEL FOR VICKERS) 
The obligations of United under the merger agreement 
1025 


dated August 11, 1960, between United and Capital and 
the obligations of the holders of the Notes under the 
agreement, dated August 11, 1960, with United and Capi- 
tal are both subject to certain conditions precedent, one of 
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which is that the Board shall have entered an order ap- 
proving the merger by not later than February 1, 1961. 

In the light of Capital’s financial position and the 
declining value of the security for the Secured Promissory 
Notes, time is of the essence to the holders of the Notes, 
and they cannot tolerate a long further delay in enforcing 
their rights against Capital 

If the merger of Capital into United cannot be con- 
summated by February 1, 1961, as contemplated, Vickers 
still sees no alternative other than to press forward with 
the foreclosure action. 


Mr. Bussell: I would like to ask Mr. Smith just one 
question. 

As I understood the statement, which, of course, I will 
read carefully in the transcript, Vickers is, shall we say, 
adamant in its position about February 1, 1961, and I 
would like to know whether it is so adamant that, say, 
February 15 would make a great deal of difference or 
even March 1 would make a great deal of difference in 
the approval date. 

Mr. Smith: As counsel and as of my present knowl- 
edge, February 1 is the key date. I think that the answer 
to your 
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question depends upon the attitude of a great many par- 
ties, or all parties, to this situation, however. I would 
assume that if on February 1 it looked like, as you sug- 
gest, on February 10 something was going to be forth- 
coming, perhaps the attitude of Vickers would change, 
but the security is depreciating every day and it cer- 
tainly cannot be allowed to continue for any appreciable 
time, if any, after February 1. 
Mr. Fitzgerald: Mr. Examiner? 
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Examiner Wrenn: Yes, Mr. Fitzgerald. 

Mr. Fitzgerald: I just wanted to ask Mr. Smith if 
it is his present position that Vickers will take action to 
foreclose and put Capital on bankruptcy on February 2, 
if the deal is not approved by then? 

Mr. Smith: That is correct. Yes, sir. 

Mr. Fitzgerald: I wanted to ask what he means by 
consummation of the merger. Does he mean approval by 
the Board, or the additional steps necessary to it? 

Mr. Smith: As that term is used in the agreement 
between the parties, I think it means approval by the 
Board. 


TODD G. COLE 
was called as a witness and, after being first duly sworn, 


was examined and testified as follows: 


DIRECT EXAMINATION 
By Mr. Maurer: 


Q. Mr. Cole, would you please briefly state your full 
qualifications and position with Delta Air Lines? A. I 
am executive vice president—administration, and a direc- 
tor of Delta Air Lines. I have been connected with them 
in various capacities since 1940. 


Examiner Wrenn: Mr. Brown? 

Mr. Brown: Before commencing my cross examination, 
I move to strike two sentences from Exhibit DL-A on 
page 5 in the last full paragraph. I move to strike the 
first sentence reading 
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“In my opinion, the adverse effect upon Delta which 
would result from the transfer of Capital’s authority in 
its entirety to United is so great as to warrant consider- 
ation of alternatives.” 

I also move to strike the last sentence of the exhibit 
reading, and I quote, “To avoid this end result, Delta is 
willing to participate in, and assume the responsibilities 
of, any reasonable arrangement which would avoid estab- 
lishment of United as a third effective competitor in the 
New York-Atlanta-New Orleans area which particularly 
now in the jet age will be more than amply served by the 
two remaining carriers.” 

I move to strike these sentences on the ground that 
they go to issues which are not under consideration in 
this proceeding. 

Examiner Wrenn: I am inclined to agree with you, 
Mr. Brown, unless by alternative he means deny or dis- 
approve the merger. If that is what he is talking about, 
it seems that is appropriate. 

Mr. Maurer: Mr. Examiner, that is a simple answer 
with respect to the objection to the sentence on Page 9. 
Certainly an alternative to the approval of the merger 
is its denial and on that basis I think there can be no 
question that that particular sentence is admissible. 

Mr. Brown: If it is understood to be so qualified, 
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Mr. Maurer, I will withdraw my objection to that sen- 
tence. 

Mr. Maurer: It is so qualified, but not limited. 

Mr. Brown: Then I renew my objection. 

Mr. Maurer: Now, I think I will perhaps make the 
point a little more clear, Mr. Examiner, by responding 
to the objection of material on Page 6 which is broader. 
I think in the first place this statement is admissible as 
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rebuttal to the testimony of both Messrs. Patterson and 
Neelands that there is no alternative to approval of the 
merger other than bankruptcy of Capital. Secondly, I 
think it is admissible as directed to the possibility of the 
Board disapproving the merger, but indicating in its order 
of disapproval its willingness to consider approval sub- 
mitted on a different basis. 

Third, and most important of the three, I believe that 
the statement is clearly admissible as directed to what 
we consider to be legal fact, that the Board could ap- 
prove the merger subject to the condition that certain 
routes or segments now held by Capital not be transferred 
with the implicit necessity of a finding that Delta alone 
or together with Eastern will be in a position to provide 
any needed services resulting from the refusal to transfer 
such routes or segments and would be in a position to 
give employment to Capital. 

Employees in that area whose jobs might be jeopar- 
dized if those routes were not permitted to be transferred 
by the 


final Board order. 

Examiner Wrenn: When you talk about that last point, 
Mr. Maurer, you bring me into disagreement. On the 
other proposition, if you are saying that this is intended 
to rebut the assumptions of the applicants or the con- 
tentions of the applicants that it has to be approval of 
this agreement as presented, and it is my understanding, 
based on my question the first day of the hearing, that 
they are presenting a package deal which they wish ap- 
proved in the form presented or else disapproved, if you 
are presenting this in rebuttal to the contention that it 
is an approval of the package deal or, to put it bluntly, 
“down the drain” for Capital, if that is its sole purpose, 
T will allow it to stand. 

Mr. Maurer: Mr. Examiner, you put me in a difficult 
position. I want the statement to stand, but I want it 
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to stand if it is admissible in your mind only for the 
purpose you have just described. However, Delta, as 
we have previously spelled out in pleadings and on the 
statement made on the first day of this hearing, contends 
that, as a matter of law, one of the issues which is be- 
fore this Board and on which Delta is legally entitled to 
introduce evidence is the inclusion in this case, as a mat- 
ter of law, of the issue of whether this merger can be 
approved, and, as a part of that approval, the Board 
rule that it will approve the merger subject to certain 
routes or route segments now held by Capital 
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Air Lines not being transferred to the merged company. 

I cannot acquiesce in the testimony being accepted for 
only the one purpose if I am put in the position of 
waiving my position on the other. I will have to tender 
it for both. 

Examiner Wrenn: I will have to disagree with you 
on the second point there. I want the record to be clear, 
and I will put it on here at this time, that there is no 
holding on my part, and I don’t think there has been any 
statement by the Board around here that it cannot ap- 
prove this merger without conditions attached to it, but 
I do take this position, and I think the record and the 
Board policy supports me in it, and any way it is my 
position for better or for worse, that it is inappropriate 
in this transaction to consider the imposition as a con- 
dition of the transfer of routes to some other carrier. 

Mr. Maurer: Mr. Examiner, if you understand the 
latter from my statement, I did not make my position 
clear. I am not suggesting or at least I should say 
I am not urging at this point, because I have been 
overruled on it repeatedly, that you permit me to 
introduce evidence on the transfer of any of the Capi- 
tal routes to Delta or some other carrier. We have 
argued that this should be done both as a matter 
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of discretion and as a matter of law, and we have 
been overruled on that, but the second point which I was 
making with reference to this statement is addressed to, 
as I read the law, the 
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Board’s power within the issues of this case to approve 
the merger, but to disapprove transfer of a route or & 
route segment to the merged carrier. I don’t carry that 
a step farther and say “and transfer it to a third 
carrier” for purposes of my offer. 

Examiner Wrenn: Aren’t we talking largely about 
words there, Mr. Maurer? Would not the practical effect 
of what you have jast suggested be a disapproval of the 
merger of the package as presented, but a caveat or 
dictum, whatever you want to call it, saying that we 
would approve a merger on such and such conditions? 
The net effect of this is you have disapproved the package 
presented, isn’t it? 

Mr. Maurer: That isn’t my argument, but I think that 
is a very possible result and one which would be legal. 

Examiner Wrenn: That is my view of the situation 
that could come out of this as a result of the way it is 
presented. In other words, we have a package deal here. 
We approve it generally as presented, subject to certain 
appropriate labor protective conditions or maybe matters 
of inclusion of certain matters in rate basis or such con- 
ditions of that kind, but absent conditions of suspending 
service at certain points or transferring routes to some 
other carrier than to United. 

Mr. Maurer: Mr. Examiner, having made my position 
on the law clear, I don’t wish to prolong the subject and 
I sug- 

1049 
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as an alternative to the this-or-else testimony of 
and that it be stricken, if that is 
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your conclusion, on the alternative ground I suggested 
with my being allowed the usual exception. 

Examiner Wrenn: Yes. I will accept it on the basis 
of the all-or-nothing proposition, but I won’t consider it 
as germane to the second point that you have enumerated 
there because I do not believe that is in issue in this 
proceeding. 

Mr. Fitzgerald: Mr. Examiner, I would like to say one 
thing here. 

Examiner Wrenn: Yes, Mr. Fitzgerald. 

Mr. Fitzgerald: It is our position that the issues in 
this case should not be limited or expanded because of 
the position that the parties take as to whether it is a 
package deal or not. 

Examiner Wrenn: I understand. 

Mr. Fitzgerald: The issues in this case should be what- 
ever they are under Section 408 and whatever they would 
be in this case and the fact that United comes in and says, 
“Take it or leave it, this is it or nothing,” cannot prop- 
erly restrict the issues in this case or restrict the Board’s 
power. I think that the Examiner agrees with that. 
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Examiner Wrenn: I agree with you on that. 

Mr. Fitzgerald: You get a different impression from 
listening to you. 

Examiner Wrenn: I have held, and I hold that through 
Board action and so forth the issue of transfer of routes 
to some other carrier than United as a condition for 
approval is not in issue in this proceeding. That is my 
holding. 


The Witness: We are suggesting, Mr. Wrenn, that the 
Board should either disapprove the merger but in the 
disapproval do as they so’ often do in handling tariff 
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matters, indicate the transaction that they would approve, 
or approve the merger subject to conditions which will 
inevitably be attached in any event with one of those con- 
ditions being appropriate treatment of Capital’s present 
authority in the New Orleans-New York area. 

Examiner Wrenn: But the Delta position is that the 
Board should disapprove the transaction as presented 
here. 

Am I right in that or not? 

The Witness: Answering that “yes” or “no” the answer 
has to be “yes.” 

Examiner Wrenn: And, as far as Delta is concerned, 
primarily because of the testimony of Delta as to the 
effect on Delta that such a combined system would have? 

The Witness: Yes, sir, and if you were to ask whether 
or not Delta would oppose a merger which involved the 
transfer of all of Capital’s authority with this one minor 
exception, I would then respond that Delta would not 
oppose such a transaction. 
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Examiner Wrenn: I am not going to ask you that. 
I do not think that is in issue. 

I think that we have it clear here. I think we have the 
applicants’ situation here. They have presented a merger 
and they want it approved as presented, or, if it cannot 
be approved in that manner, disapproved. 


MR. T. M. MILLER (DELTA), THE WITNESS 
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Mr. Brown: I have some rather extensive motions to 
strike. 

I think it might be easier to refer to the portions of 
the statement, page by page, rather than reading them 
into the record, if that is satisfactory. 

Examiner Wrenn: You may do that in whichever man- 
ner you wish to proceed. 
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Mr. Brown: I was just trying to not encumber the 
record, and save time. 

I will take it up, page by page. 

On page 1 of Exhibit DL-B, I move to strike all state- 
ments starting with “Approval by the Board” and ending 
with “by virtue of the presence of United,” which ap- 
pears in the second and third lines of subparagraph 3. 

I move to strike on the ground that the statements are 
argumentative, that they are conclusions, that they are 
not statements of fact, and that they do not come within 
the concept of expert testimony. 

Mr. Maurer: Mr. Examiner, perhaps if they are ex- 
tensive, it would be better if I refrained from comment- 
ing until Mr. Brown has completed, or I am perfectly 
willing to take them one at a time. 


Examiner Wrenn: Go ahead. 

Mr. Brown: On page 2, I move to strike the portion 
commencing with the first line and terminating with the 
word “but.” “In other words, Delta would be in the ad- 
verse position as not only the weakest of three carriers 
but.” 

I move to strike that portion of page 2 which begins 
with subparagraph 5 “as the operator of Route 51” and 
concludes with the last sentence on the page. 

This motion is predicated on the same grounds as those 
which I have already stated. 

Mr. Maurer: I am sorry, Mr. Brown. Would you 
mind repeating that? I didn’t make a note on that first 
one on the ground that you advanced on page 1. 

Tf you will repeat it once, I will have it. 

Mr. Brown: I stated that the statements are argu- 
mentative, that they are conclusions, that they are not 
statements of fact, and that they do not constitute expert 
testimony. 
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On page 3, I move to strike the first three full para- 
graphs commencing with “It is a generally accepted fact” 
and concluding with “major traffic movement would sim- 
ply have a tendency to flow toward the biggest opera- 
tors.” 

Taking these up paragraph by paragraph, the first 
sentence in the first paragraph is a conclusion. 

The second sentence in the first paragraph is a legal 
conclusion. 
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conclusion. The statements contained in paragraph 2 are 
hearsay. They do not tend to prove or disprove any fact 
at issue in this proceeding. Aside from being hearsay, 
they are not material. What may happen in connection 
with European travel has no tendency to prove or dis- 
prove what may happen in connection with domestic 
travel. 

The third paragraph to which I have referred contains 
statements which are argumentative and which are con- 
clusions. 

On page 4, I move to strike the first complete para- 
graph. Once again the statements do not tend to prove 
or disprove any issue in this proceeding. They are not 
material. They are not relevant. 

On page 7, I move to strike the testimony which starts 
with the last fall sentence on the page, to wit: “All evi- 
dence available now indicates” et cetera, from that point 
through the first full paragraph on page 8 which con- 
cludes with these words, “an alarming decrease of 15.52 
percent.” 

I also move to strike the second sentence in the follow- 
ing or second paragraph on that page. The last full 
sentence on page 10 is nothing but a conclusion. The 
remainder of that paragraph and the first full paragraph 
on page 8 are hearsay referring to a report of some Com- 
mission, the character of which and the nature of whose 
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reports are completely unknown. The statements are not 
competent to prove or disprove any of the issues in this 
proceeding. 
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As to the second sentence in the second full paragraph 
on page 8, it again constitutes no more than a conclusion 
of the witness. 

That completes my motion to strike. 
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Examiner Wrenn: All right. 

Is there anything further? 

If not, I am going to deny the motion to strike. I 
recognize the validity of some of the matters you have 
suggested regarding them, Mr. Brown, but the Board has, 


rather than adhering to strict rules of evidence, recog- 
nized some latitade in administrative proceedings here 
and I am going to exercise that latitude here. I think I 
can, and I think the Board can distinguish between some 
of the matters that are argument, I agree with you, and 
matters of conclusion. 


ROELOF H. A. COPES VAN HASSELT 
was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 
1133 
DIRECT EXAMINATION | 


e e- e e 
Mr. Arthur: Mr. Examiner, hefore ‘Mr. Brown com- 
mences : 3 eee say: 
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his cross examination, I would like to move to strike in 
its entirety Exhibit DL B-12, which is entitled “History 
of Capital’s Expansion in the South.” I think a glance 
at that exhibit clearly shows that it is nothing but argu- 
ment and that not even under the most liberal interpre- 
tation of the Board’s rules could the exhibit properly be 
considered as evidence admissible in this proceeding. 

Secondly, as a basis for the motion, I don’t think that 
this material is relevant at all to the issues in this case. 
A history of Capital’s route development in the south 
and the rationale of the Board’s opinions certainly has 
no relevancy to the issues here. 

Examiner Wrenn: I am going to be consistent with 
my ruling yesterday regarding an objection made to some 
of the exhibits of the applicants here purporting to quote 
from briefs and other things like that and deny the 


motion. 
e e e . 


MR. C. L. STEWART (NORTHWEST), 
THE WITNESS 
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Mr. Brown: I move to strike the following portions of 
NWA-A: In the second sentence of the first full para- 
graph on page 2 the witness refers to an alleged Board 
policy, which I will not argue, about one way or another, 
and then follows with this statement: “As a result of that 
policy, the Big Four carriers’ share of the domestic trunk- 
line traffic from 1955 to the year ending June 30, 1960, 
has declined from approximately 75 per cent to 68 per 
cent. United should not be permitted to reverse this 
trend by acquiring the routes of Capital—route additions 
for 
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which United under prior Board policy would not seri- 
ously be considered as an applicant for in @ route case.” 
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The statement as to what has caused the decline in the 
share of the market of the so-called Big Four carriers is 
purely a conclusion. The following statement as to what 
Board policy would be in a route case is neither pertinent 
nor is this witness qualified to interpret Board policy. 

Examiner Wrenn: I will grant your motion insofar as 
it relates to striking the last part of the sentence, the 
words “route additions for which United under prior 
Board policy would not seriously be considered as an 
applicant for in a route case.” 

I deny it with respect to the rest of it. 
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Mr. Brown: On page 10 in the third full sentence there 
are four subdivisions. The fourth subdivision refers to, 
and I quote: “Consideration of whether certain of Capi- 
tal’s routes should be transferred to other carriers.” 

In line with earlier rulings in the proceeding, I move 
that this be stricken. 

Mr. Leasure: You are speaking only of the sentence 
marked (4), “The Consideration”? 

Mr. Brown: That’s the only part to which my motion 
goes. 

Mr. Leasure: On that, Mr. Examiner, while I per- 
sonally 
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wasn’t here, other counsel was yesterday, and I read the 
transcript of your ruling on objection to one of Delta’s 
exhibits, and as I understood it, you let it in as rebuttal 
to the all or nothing proposal of United to show that 
there were other alternatives, and that’s what the whole 
paragraph is about. 

Examiner Wrenn: As I understood, Mr. Brown, you 
are moving to strike point (4) of that sentence? 

Mr. Brown: Actually, possibly to make my point clear- 
er, I should move to strike the sentence in fall in that 
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it is suggesting the consideration of alternative possi- 
bilities in this proceeding. 

Examiner Wrenn: I don’t construe it as so suggesting 
in this proceeding. The way I read it there, and he can 
correct me if I am wrong, what he is saying is that it is 
not an all or nothing proposition; there are other alter- 
natives that can be considered in any other proceeding, 
not in this proceeding. Is that right, Mr. Stewart? 

The Witness: That is absolutely right. 

Examiner Wrenn: That is my understanding, that he 
is not suggesting that that be considered in this proceed- 
ing, Mr. Brown, but in another proceeding. 

Mr. Leasure: Mr. Examiner, we asked that that be 
considered by order and the Board turned us down and 
denied it, so it is, of course, not an issue here, but Mr. 
Patterson 
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said you have to do this or else, and we just say there 
are other alternatives and the Board should explore 
them. We asked them to do it here and now we ask them 
to do it someplace else, wherever appropriate. 

Mr. Brown: On the strength of the statement that has 
been made, I withdraw my motion to strike that portion 
of the exhibit. 

Examiner Wrenn: All right. 

Mr. Maurer: Mr. Examiner, did you strike or deny 
the motion with respect to the sentence at the bottom of 
page 7 and top of page 8? 

Examiner Wrenn: I denied the motion. I agreed with 
Mr. Brown the statement of methodology used somewhere 
else doesn’t make it a correct methodology. 

Mr. Leasure: We will have a position on that on brief, 
Mr. Examiner. 

Examiner Wrenn: I did deny the motion, or if I did 
not. I am denying it now. 
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MERGER 


(1318) 


EXHIBIT NO. 


UC-110 


STATEMENT OF AGREEMENTS OR UNDERSTAND- 
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ING THE ACQUISITION OR DISPOSITION OF 
PROPERTY, EQUIPMENT OR FACILITIES OR THE 
FINANCING THEREOF 


PROXY STATEMENT, UNITED AIR LINES AND 
CAPITAL AIRLINES, INCLUDING UNITED’S NO- 
TICE OF SPECIAL MEETING OF STOCKHOLDERS 


CAPITAL NOTICE OF SPECIAL MEETING OF 
STOCKHOLDERS 


UNITED LETTER TO STOCKHOLDERS ACCOM- 
PANYING PROXY STATEMENT 


CAPITAL LETTER TO STOCKHOLDERS ACCOM- 
PANYING PROXY STATEMENT 


UNITED LETTER OF AUGUST 4, 1960 TO STOCK- 
HOLDERS 


CAPITAL LETTER OF AUGUST 15, 1960 TO STOCK- 
HOLDERS 


REGISTRATION STATEMENTS OF UNITED AIR 
LINES IN RELATION TO THE UNITED-CAPITAL 
MERGER 


AGREEMENT BETWEEN UNITED, CAPITAL AND 
VICKERS-ARMSTRONGS 


FIRST SUPPLEMENTAL INDENTURE BETWEEN 
UNITED AND BANKERS TRUST COMPANY, 
TRUSTEE 


AMENDMENT TO CAPITAL-VICKERS ARMSTRONGS 
CHATTEL MORTGAGE 


CAPITAL LETTER OF SEPTEMBER 30, 1960 TO 
STOCKHOLDERS 
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EXHIBIT UC 118—AGREEMENT BETWEEN 
UNITED, CAPITAL AND VICKEBS 
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SECTION 4.02. The consummation of this Agreement 
shall be contingent upon consummation of the merger. 
If, for any reason, the Merger Agreement shall be termi- 
nated or abandoned, pursuant to the terms thereof, then 
this Agreement shall forthwith terminate. 


Anything herein or elsewhere to the contrary notwith- 
standing, this Agreement may be abandoned by action 
of the Board of Directors of Vickers upon the happening 
of any of the following events: 

(1) if the merger fails to obtain the requisite vote 
of the stockholders of United or of Capital not later 
than November 15, 1960; 

(2) if the holders of at least 85% (or such lesser 
percentage as the Board of Directors of United may 
approve, in principal amount 
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of Capital’s 442% Convertible Subordinated Deben- 
tares, due July 1, 1976 shall not, prior to December 
31, 1960, or such later date as the Board of Directors 
of United may approve, have accepted the exchange 
offer of United referred to in Article V of the Merger 
Agreement; 

(3) if the Civil Aeronautics Board shall not, prior 
to February 1, 1961, have entered an order approving 
the merger; or 

(4) if the regulatory commission or agency of any 
State having jurisdiction in the premises shall have 
failed, prior to February 1, 1961, to have entered 
orders approving the acquisition by United of intra- 
state routes of Capital, the issuance of the securities 
of United referred to in the Merger Agreement, and 
other provisions, if any, related to the merger; or 

(5) if the Merger Agreement shall be amended 
without the written consent of Vickers. 
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CAPITAL'S DIMINISHING NET WORTH, DECEM- 
BER 31, 1955 TO JUNE 30, 1960 


COMPARISON OF UNITED AND CAPITAL EARN- 
INGS—YEARS 1955-1959, SIX MONTHS 1959-1960 


CAPITAL'S REDUCTION IN SERVICE IN SELECTED 
MARKETS, APRIL, 1958 TO APRIL, 1960 


CAPITAL'S PARTICIPATION IN INDUSTRY PAS- 
SENGER MILES 


COMPARISON OF PASSENGER LOAD FACTORS 
FOR CAPITAL AND THE INDUSTRY 


STATEMENT OF NOTES ISSUED BY CAPITAL AIR- 
LINES TO VICKERS-ARMSTRONGS AND ROLLS- 
ROYCE AS OF JULY 19, 1960 


MERGED OPERATIONS 


PLAN OF OPERATION AND FINANCIAL RESULTS 
FOR THE MERGED SYSTEM 


PRO-FORMA INCOME STATEMENT FOR UNITED- 
CAPITAL MERGED OPERATION—CALENDAR YEAR 
1959 


(1676) 


EXHIBIT NO. 


UC-302 


UC-303 
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PRO-FORMA OPERATING AND TRAFFIC STATIS- 
TICS FOR UNITED-CAPITAL MERGED OPERATION 
—CALENDAR YEAR 1959 


PRO-FORMA BALANCE SHEET OF THE MERGED 
COMPANY, JUNE 30, 1960 


ADDITIONAL CAPITAL REQUIREMENTS RESULT- 
ING FROM THE MERGER 


SCHEDULE IMPROVEMENTS TO BE INTRODUCED 
OVER CAPITAL’S ROUTE BY UNITED 


ILLUSTRATIVE SCHEDULE IMPROVEMENTS TO 
BE PROVIDED IN MARKETS ON THE CAPITAL 
SYSTEM 


PRESENT LEASED PROPERTY AND FACILITIES 
NOT REQUIRED IN UNITED-CAPITAL MERGED 
OPERATIONS 


FUTURE RENTAL PROPERTY AND FACILITIES 
NOT REQUIRED IN UNITED-CAPITAL MERGED 
OPERATIONS 
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GROUND FACILITIES LEASED AT JOINT STA- 
TIONS BY UNITED AIR LINES AS OF JULY 31, 
1960 


GROUND FACILITIES LEASED AT JOINT STA- 
TIONS BY CAPITAL AIRLINES AS OF JULY 31, 
1960 


GROUND FACILITIES LEASED AT JOINT STA- 
TIONS FOR FUTURE USE BY UNITED AIR LINES 
AS OF JULY 31, 1960 


GROUND FACILITIES LEASED AT JOINT STA- 
TIONS FOR FUTURE USE BY CAPITAL AIRLINES 
AS OF JULY 31, 1960 


UNITED AIR LINES’ PLANNED PROGRAM OF 
INTEGRATION OF PERSONNEL OF CAPITAL AIR- 
LINES INTO UNITED AIR LINES 


THE EFFECT OF THE MERGER ON CAPITAL'S 
PERSONNEL IN TERMS OF WAGE RATES AND 
BENEFITS 
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UC-316 
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UC-318 


UC-319 


UC-320 


UC-321 


UC-322 


UC-323 


UC-324 


UC-325 


COMPARATIVE WAGE RATES OF UNITED AND 
CAPITAL FOR SELECTED JOB CLASSIFICATIONS 


COMPARISON OF UNITED AND CAPITAL PENSION 
PLANS 


COMPARATIVE BENTFITS UNDER THE RETIRE- 
MENT PROGRAMS OF UNITED AND CAPITAL FOR 
FIVE REPRESENTATIVE EMPLOYEES 


COMPARISON OF UNITED AND CAPITAL GROUP 
LIFE INSURANCE PLANS 


COMPARATIVE BENEFITS UNDER THE GROUP 
LIFE INSURANCE PLANS OF UNITED AND CAPI- 
TAL FOR FIVE REPRESENTATIVE EMPLOYEES 


LABOR PROTECTIVE CONDITIONS 


ROUTE CERTIFICATES UNDER WHICH MERGED 
OPERATIONS ARE CONTEMPLATED 


STATEMENT OF MANAGEMENT OF THE SUR- 
VIVING COMPANY 


CONTEMPLATED CAPITAL STRUCTURE OF THE 
MERGED COMPANY 


PLAN REGARDING PROSECUTION OF PENDING 
ROUTE APPLICATIONS FILED BY UNITED AND 
CAPITAL 


CONTEMPLATED RETIREMENT OF AIRCRAFT TO 
BE ACQUIRED FROM CAPITAL 


PUBLIC INTEREST 


PUBLIC BENEFITS TO BE DERIVED FROM THE 
MERGER 


STATIONS SERVED IN COMMON WITH UNITED 
pore A MAJOR PART OF CAPITAL'S 
SYSTEM 


CAPITAL AIRPLANE MILES GENERATED OVER 
SEGMENTS COMPETITIVE WITH UNITED—YEAR 
1959 BY MONTH 


CAPITAL REVENUE PASSENGERS AND PASSEN- 
GER MILES IN MARKETS SERVED BY UNITED 
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EXHIBIT NO. 


UC-404 CAPITAL PARTICIPATION IN SELECTED COM- 
PETITIVE MARKETS NOT PREVIOUSLY SERVED 
BY UNITED 


DAYCOACH SERVICES OPERATED BY CAPITAL 
AND OTHER CARRIERS IN SELECTED MARKETS 


IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 


COMPARISON OF THE SEASONAL FLUCTUATION 
OF UNITED’S SYSTEM AND CAPITAL’S MIAMI 
MARKETS 


COMPETITION 
THE EFFECT OF THE MERGER ON COMPETITIVE 


RELATIONSHIPS 


EFFECTIVE COMPETITION WILL BE RETAINED 
AFTER MERGER IN MAJOR MARKETS AUTHOR- 
IZED TO BOTH CAPITAL AND UNITED 


THE MERGER WILL RESULT IN THE ELIMINA- 
TION OF COMPETITION FOR ONLY A LIMITED 
AMOUNT OF CAPITAL TRAFFIC 
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ADDITIONAL CAPITAL REQUIREMENTS 
RESULTING FROM THE MERGER 


Acquisition of a fleet of modern competitive jet aircraft 
for service over Capital’s routes is an essential step in 
the operation of the merged carriers. The cost of such 
modernization will be substantial with an estimated outlay 
of $100 to $125 million in capital expenditures for a fleet 
of 20 to 25 intermediate haul jet transports and related 
spare engines and spare. parts. provisioning. 
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This requirement represents a need in @ post merger 
period from two to four years after the merger is con- 
summated. The number of aircraft is that total which 
United believes is required to place the merged company 
on a full competitive basis in those markets now served 
by Capital. 

At the present time it is not possible to determine what 
portion of the projected capital expenditures will require 
financing. The merged company will have substantial 
cash flow from operations, including retained earnings, 
available to meet a part of the cost of such an equipment 
program. Also, merger of Capital into United will create 
an expanded equity base from which to undertake such 
new financing as may be required. United anticipates 
that it will be able to finance such a program if required. 
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PUBLIC BENEFITS TO BE DERIVED FROM 
THE MERGER 


The 400 series of exhibits contains data dealing with 
public benefits to be derived from the merger. However, 
in discussing the question of public benefits, reference 
will also be made to other exhibits. The following por- 
tions of this exhibit describe the major public benefits 
which will result from the merger. 


1 Service on the Capital system will be improved in 
quality and quantity. 
Exhibits UC-305 through UC-306 show the improve- 
ments in service to be brought about by the merger. 
In summary, these improvements consist of 
(a) the immediate replacement of DC-3’s and DC- 
4’s with pressurized aircraft 
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(b) the immediate introduction of jet service 

(c) the early development of a jet service pattern 
with additional aircraft to be ordered 

(d) the return of service to markets which Capital 
has virtually abandoned because of its finan- 
cial and equipment problems 

(e) increased coach service and increased cargo 
service. 


Exhibits UC-404 and 405 show the extent to which 
Capital’s difficulties have resulted in its deteriora- 
tion as an effective participant in a number of 
major markets and its inability to provide any sig- 
nificant volume of daycoach service. 


. The high degree of integration will produce sub- 
stantial operating economies. 


One of the major benefits of the United-Capital 
merger is the high degree of integration between 
the two carriers. The operating economies result- 
ing therefrom will redound to the ultimate benefit 
of the travelling public in the form of lower fares 
and/or better service. 
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Exhibit UC-401, shows that two-thirds of Capital’s 
passenger traffic is enplaned at the twelve cities 
served jointly with United. Over half of Capital’s 
airplane departures are at these stations and almost 
two-thirds of its station expenses are incurred at 
these points. 

Viewed in terms of. segments or markets served in 
common, Exhibit UC-402, shows that 42 percent of 
Capital’s airplane miles are over segments also 
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served by United, and Exhibit UC-403 shows that 
37 percent of its revenue passenger miles are be- 
tween cities also authorized to United. 


Another important aspect of the integration of the 
routes of Capital and United is the complementary 
seasonal patterns of United’s system and Capital’s 
Florida routes, as shown on Exhibit UC407. This 
condition will permit efficiencies in the use of aircraft 
such as the Boeing B-720 which can be used to meet 
United’s summer peak demands and the winter peak 
demands on Capital’s southern routes. 


Other indications of expense savings to be realized 
from the merger are contained in Exhibit UC-307, 
showing savings in rental expenses and Exhibit UC- 
301, the pro-forma earnings statement for the merged 
operation. 


First one-carrier and first competitive service will 
be provided to a substantial volume of traffic. 


Exhibit UC-406 contains an analysis of traffic which 
will for the first time be provided one carrier service 
as the result of the merger. This traffic amounted 
to 58 million passenger miles in the third quarter 
of 1959. In addition there will be a number of 
markets, which for the first time will receive the 
benefits of competitive service. 


Capital’s owners and employees will exchange @ 
rapidly deteriorating status for one with stability 
and good prospects. 

The benefits of the merger for the owners of Capital 
are fully covered elsewhere in these exhibits and 
require no farther comment here. _ 
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United’s program for the integration of Capital’s 
personnel is fally set out in Exhibit UC-313. Ex- 
hibits UC-315 through UC-319, show that Capital’s 
personnel will improve their position in terms of 
both wages and benefits. 


However, the most important effect of the merger 
on Capital’s personnel is the fact that they will be 
exchanging highly uncertain employment in a de- 
teriorating company for stability and an assured 
future in a financially sound organization. The 
elimination of feelings of insecurity and uncertainty 
should raise the morale and increase the productivity 
of Capital’s personnel and reduce the rate of per- 
sonnel turnover. The ultimate result will be greater 
efficiency and better service to the public. 


. The merger will be beneficial to the National Defense. 


The maintenance of financially strong air carriers 
has always been recognized as important in the in- 
terests of the National Defense. The merger of 
United and Capital will make two major contribu- 
tions in this regard. First, the additional jet air- 
craft to be obtained by United, as shown in Exhibit 
UC-304, will not only provide additional lift in the 
event of a national emergency but will also be of 
benefit in keeping the aircraft industry up to a 
higher level of production. Second, the National 
Defense will benefit through the retention in air 
transportation of the experienced employees of Capi- 
tal, one of the oldest carriers in the industry. 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 


(1) (2) (3) 
Third Quarter 1959* 


LocalO and D Passenger 
Passengers Miles 


First One Carrier Service* 


Buffalo Markets 

Flint Markets 

Grand Rapids Markets 
Lansing Markets 
Minneapolis/St. Paul Markets 
Newport News Markets 
Norfolk Markets 

Richmond Markets 

Rochester Markets 

Saginaw Markets 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 


Sub-Total 


First Competitive Service 


* For detail see subsequent pages of this exhibit. 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 


First One Carrier Service 
(Detail) 
(2) (3) 
Third Quarter 1959? 


Line TotalOandD Passenger 
No. . Passengers Miles 
Between Buffalo and 

Bakersfield 10 

Boise 


870 


1 
2 
3 
4 
5 
6 
7 
8 
9 


192 
(1800) 


IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 
First One Carrier Service 
(Detail) 
(2) (3) 
Third Quarter 1959? 


TotalOandD Passenger 
Passengers Miles 


Line 
No. 
27 
23 
29 
30 
31 
$2 
33 
34 
35 
36 
37 
338 
39 
40 
41 
42 
43 
44 
45 
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Between Grand Rapids and 
Allentown 


OHNIH oP Whe 


= 
ow 


20 
21 
22 
2 
24 
25 
26 
27 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 
First One Carrier Service 
(Detail) 
(2) (3) 
Third Quarter 1959+ 


TotalOandD Passenger 
Passengers Miles 


(1802) 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 


First One Carrier Service 


(Detail) 
(1) (2) (8) 
Third Quarter 1959* 
Line TotalOandD Passenger 
No. Passengers Miles 
Between Lansing and 
1 Sacramento 10 19,790 
2 Salt Lake City 10 14,330 
3 San Diego 50 101,750 
4 San Francisco 300 609,300 
5 Seattle 210 400,890 
6 Spokane 30 62,100 
qT Vancouver 3? 6,111 
8 Visalia 10 21,010 
9 Total 2,595 3,786,313 
Between Minneapolis/St. Paul and 
10 Allentown 30 28,860 
11 Boston 4,550 5,387,200 
12 Columbus, Ohio 1,200 760,800 
18 Dayton 1,310 755,870 
14 Fort Wayne 630 811,220 
15 Hartford 840 922,320 
16 Providence 570 662,910 
17 South Bend 670 284,080 
18 Total 9,800 9,113,260 
Between Newport News and 
19 Allentown 20 5,140 
20 Bakersfield 60 152,580 
21 Boise 10 22,530 
22 Cedar Rapids 80 27,840 
23 Columbus, Ohio 140 62,300 
24 Dayton 150 76,950 
2 Denver 80 128,880 
26 Des Moines 20 20,580 
27 Honolulu 18? 89,388 
23 Kansas City 180 192,060 
29 ‘Las Vegas 70 157,150 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 
First One Carrier Service 
(Detail) 
(2) (3) 
Third Quarter 1959? 


TotalOandD Passenger 
Passengers Miles 


8 


SSSSSuyg 


Line 
No. 
30 
31 
32 
33 
34 
35 
36 
37 
33 
39 
40 
41 
42 
43 
44 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 
First One Carrier Service 
(Detail) 


(2) (3) 
Third Quarter 1959? 


TotalOandD Passenger 
Passengers Miles 

80 93,360 

199,600 

140,070 


8B NRRESBRS 


29 10 
30 20 
31 380 
32 290 
33 100 
34 40 
35 10 
36 80 
37 20 
38 30? 
39 250 
40 20 
41 30 
42 400 
483 10 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 
First One Carrier Service 
(Detail) 
(2) (3) 


Third Quarter 1959? 
TotalOandD Passenger 
Passengers Miles 


110 287,760 
50 55,600 
60 147,420 

110 214,830 
30 75,990 

710 1,801,980 

190 461,510 
30 18,900 
40 103,600 

3? 7,671 


5,321,161 


SUMRNANTAWNE 


— 


20,740 


£ BRR SBRNRREBRRS 
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IMPROVED SERVICE BENEFITS RESULTING FROM 
UNITED-CAPITAL MERGER 
First One Carrier Service 
(Detail) 
(2) (3) 
Third Quarter 1959? 


Line TotalOandD Passenger 
No. Passengers Miles 


Between Saginaw and 
Allentown 70 
Boston 350 
Cedar Rapids 60 
Denver 210 
Hartford 40 
Honolulu 457 


Salt Lake City 
San Diego 
San Francisco 
Seattle 
Vancouver 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 


i 


Total 


2 Reported data times 10. 
2 September 1-30, 1959 times 3. 


SOURCE: Forms 2787, Third Quarter 1959 
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VOLUME IT 


Response To Information Requests 
(Not Shown Elsewhere) 


INDEX OF EXHIBITS 


Flight Equipment Owned By United Air Lines As 
Of July 31, 1960 

United Air Lines Flight Equipment Purchase 
Commitments As Of July 31, 1960 

Flight Equipment Owned and Leased By Capital 
Airlines As Of July 31, 1960 

Cost of Ground Facilities and Equipment Owned 
and Leased By United Air Lines As Of July 31, 
1960 

Cost of Ground Facilities and Equipment Owned 
and Leased By Capital Airlines As Of July 31, 
1960 

List of Stockholders Holding In Excess Of One 
Percent Of United’s Common Stock 

List of Stockholders Holding In Excess Of One 
Percent Of Capital’s Common Stock 

Outstanding Options For Purchase of United 
Air Lines’ Common Stock 

Outstanding Options For Purchase of Capital 
Airlines’ Common Stock 

United Air Lines, Inc. Affidavit of Citizenship 
Capital Airlines, Inc. Affidavit of Citizenship 
United’s Statement of Earnings 

Capital’s Statement of Income 

Notes of Capital Meeting With New York Finan- 
cial Interests Regarding Fimancial Program, Au- 
gust 4, 1959 
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Exhibit 


No. 
615 


616 


617 
618 


Letter of Vickers to Capital of September 23, 
1959, Accompanied by Memorandum of Under- 
standing Dated September 17, 1959 

Memorandum of Meeting Between Capital, Vick- 
ers, and Others of October 12, 1959 
Letter—Capital to Vickers dated October 19, 1959 
Letter—Capital to First National Bank of Minne- 
apolis Dated November 18, 1959 and Reply of 
December 3, 1959, as Samples of Letters Sent to 
and Received From Banks 

Letter—Capital to Chase Manhattan Bank dated 
December 21, 1959 

Letter—Capital to First National Bank of Minne- 
apolis dated December 23, 1959, as Sample of 
Letter Sent to Banks 

Letter—Capital to Vickers Dated December 31, 
1959 
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Letter—Vickers to Capital Dated January 6, 1960 
Letter—Smith, Barney Company to Metropolitan 
Life Insurance Company, January 15, 1960 
Minutes New York Meeting, Capital, Vickers, 
Lockheed, and Others, January 19, 1960 
Letter—Capital to First National Bank of Minne- 
apolis Dated January 22, 1960 as Sample of Letter 
to Banks 

Letter—Capital to Vickers, February 15, 1960 
Letter—Capital to Vickers, February 26, 1960 
Memorandum to Capital Board of Directors Dated 
March 16, 1960 

Memorandum to Capital Board of Directors, March 
17, 1960 

Letter—Capital to First National Bank of Minne- 
apolis Dated April 1, 1960, as Sample of Letter 
to Banks 
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638 
639 
640 
641 
642 
643 
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Order Securities and Exchange Commission, April 
27, 1960 

Letter—Capital to Vickers Dated April 29, 1960 
Notice of Termination General Dynamics to Capi- 
tal, May 3, 1960 

Letter—Capital to Vickers Dated May 9, 1960 
Cablegram—Vickers to Capital, May 18, 1960 
Letter—Capital to Civil Aeronautics Board Dated 
May 26, 1960 

Letter—Capital to Vickers Dated June 20, 1960 
Letter—Capital to Civil Aeronautics Board Dated 
June 27, 1960 

Letter—Capital to Vickers, June 30, 1960 
Letters—Lockheed to Capital Dated July 1, 1960 
Average Daily Passenger Loads On All Capital 
Flights, September 1959 

Average Daily Passenger Loads On All Capital 
Flights, March 1960 

Capital Markets Producing 50 Or More Passengers 
During September 1958 CAB Survey Periods Not 
Presently Served By United 

Markets Producing 50 Or More United and Capi- 
tal Passengers During September 1958 Survey 
Period in Which United Operates Under Restric- 
tion and Capital is Unrestricted 

Data Used In Connection With Verbal Staff Re- 
port To United’s Management Regarding Merger 
With Capital On July 8, 1960 

United and Capital Traffic Exchanged At Cities 
Served In Common. Third Quarter 1959 

United’s Interline Passenger Revenue 

Capital’s Interline Passenger Revenue 
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BY-LAWS OF CAPITAL AIRLINES 
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-CONTRACTS BETWEEN CAPITAL AIRLINES AND 


VICKERS - ARMSTRONGS, AND AMENDMENTS 
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LEASE PURCHASE AGREEMENTS BETWEEN CAP- 
ITAL AND L. B. SMITH AIRCRAFT CORPORATION 
(A, B) 


CAPITAL CONDITIONAL SALES NOTES TO SHELL 
OIL COMPANY (A-W) 


CAPITAL CONDITIONAL SALES NOTES TO GULF 
OIL COMPANY (A-I) 

LABOR CONTRACTS OF UNITED (A-L) 

LABOR CONTRACTS OF CAPITAL (A-F) 


MEMORANDUM REGARDING PROPOSED CAPITAL 
AIRCRAFT FINANCING PREPARED BY LEHMAN 
BROTHERS AND SMITH, BARNEY & COMPANY, 
NOVEMBER, 1959 


CAPITAL REGISTRATION STATEMENT NO. 2-16055, 
JANUARY 26, 1960 


CAPITAL ESTIMATED OPERATING RESULTS 
7/1/60 TO 6/30/62 ACCOMPANYING BAKER LET- 


TER OF 6/20/60 TO YAPP (EXHIBIT NO. UC-637) 


CAPITAL STAFF MERGER STUDY REFERRED TO 
IN EXHIBIT NO. UC-103 
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VOLUME V 


INDEX 


SURREBUTTAL EXHIBITS 


EXHIBIT NO. 


UC-801 


UC-802 


UC-803 


UC-804 


UC-805 


RELATIONSHIP OF DOMESTIC TRUNKLINE OPER- 
ATING RATIOS TO SIZE OF CARRIER 


RELATIVE DISTRIBUTIONS OF TRAFFIC AND 
SCHEDULES AMONG CARRIERS IN SELECTED 
MAJOR MARKETS 


OTHER CARRIERS WILL BENEFIT BY REDUCED 
COMPETITION IN TOP 100 PAIRS 


BASIC FACTORS IGNORED BY NORTHWEST IN 
EVALUATING DIVERSION IN MARKETS WHERE 
IT COMPETES MAINLY WITH CAPITAL 


NORTHWEST HAS OBTAINED A PROPORTIONATE 
SHARE OF THE TRAFFIC IN THE MARKETS 
SHOWN IN EXHIBIT NWA-202 DESPITE UNITED'S 
LARGER SIZE 


THE MILWAUKEE MARKETS CITED BY NORTH- 
WEST ALREADY HAVE ONE CARRIER SERVICE 
UNDER UNITED’S EXISTING AUTHORITY 


THE COMBINED CARRIER COULD NOT PROVIDE 
FEASIBLE COMPETITIVE ROUTINGS FOR 43 PER- 
CENT OF NORTHWEST’S TRAFFIC BETWEEN 
SEATTLE AND EASTERN CITIES SERVED BY 
CAPITAL 


THE COMBINED CARRIER COULD NOT PROVIDE 
A FEASIBLE COMPETITIVE ROUTING FOR 38 
PERCENT OF NORTHWEST’S TRAFFIC BETWEEN 
PORTLAND AND EASTERN CITIES SERVED BY 
CAPITAL 


REVISION OF ESTIMATED DIVERSION FROM 
DELTA SHOWN IN EXHIBITS DL R-1A, 1B AND 
Ic 


DELETION OF UNITED-CAPITAL RESTRICTED 
SEGMENTS FROM DELTA EXHIBIT NOS. DL R4 
AND DL BS 
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EXHIBIT NO. 


UC-811 


IF THE EXAMINER'S RECOMMENDATIONS IN 
THE SOUTHERN TRANSCONTINENTAL ROUTE 
CASE ARE ADOPTED THE ADDED TRAFFIC TO 
CONTINENTAL AND DELTA WOULD FAR OUT- 
WEIGH THE DIVERSION CLAIMED IN THIS PRO- 
CEEDING 


EXCERPTS FROM DELTA BRIEFS AND TESTI- 
MONY IN RECENT PROCEEDINGS REGARDING 
DELTA’S COMPETITIVE ABILITY 


EXCERPTS FROM CONTINENTAL’S BRIEFS IN 
THE TRANS-PACIFIC ROUTE CASE, DOCKET NO. 
7723 REGARDING CONTINENTAL’S COMPETITIVE 
ABILITY 


REVISION OF ESTIMATED DIVERSION FROM 
EASTERN SHOWN IN EXHIBIT EAL-11 


GROWTH IN MAJOR ROUTE 51 MARKETS SINCE 
THE DECISION IN THE SOUTHWEST-NORTHEAST 
CASE HAS BEEN OVER TWICE THE NATIONAL 
GROWTH 


EASTERN AIR LINES LETTER TO PILOTS 
STATEMENT OF UNITED AIR LINES 
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RELATIVE DISTRIBUTIONS OF TRAFFIC AND SCHEDULES AMONG 
CARRIERS IN SELECTED MAJOR MARKETS 


March 1-14 and September 17-30, 1958 
(2) (3) (4) (5) (6) 


Average Daily 
Localand One Way Flights Carrier 
Connecting Nonstopand Percentage of: 
Passengers Nonstop One Stop Passengers Flights? 


New York-Atlanta 
Capital 3,599 
Delta 3,095 
Eastern 4,607 


Total 11,301 


New York-New Orleans 
Capital 1,522 
Delta 566 
Eastern 4,892 


Total 6,980 
Atlanta-New Orleans 
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~ RELATIVE DISTRIBUTIONS OF TRAFFIC AND SCHEDULES AMONG 
CARRIERS IN SELECTED MAJOR MARKETS 
March 1-14 and September 17-30, 1958 
(2) (3) (4) (5) (6) 


Average Daily 
Localand One Way Flights Carrier 
> Line Market and Connecting Nonstopand Percentage of: 
Passengers Nonstop One Stop Passengers Flights* 


Miami-New York 
Eastern 


National 
Northeast 


mm ONF 


Total 
Miami-Washington 
Eastern 


National 
Northeast 


oo Naa 


Total 
Chicago-Dallas 
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RELATIVE DISTRIBUTIONS OF TRAFFIC AND SCHEDULES AMONG 
CARRIERS IN SELECTED MAJOR MARKETS 


March 1-14 and September 17-30, 1958 
(1) (2) (3) (4) (5) (6) 


Average Daily 
Localand One Way Flights Carrier 

Line Market and Connecting Nonstop and Percentage of: 
No. Carriers Passengers Nonstop One Stop Passengers Flights? 
— SS ————SS ——_— i) 
Houston-New York 

Delta 1,292 

Eastern 


3 20% 25% 
9 80 15 
Total 12 100% 100% 


9% 


20 
21 
22 
23 
rz 
25 
26 
27 
2 
2 
30 
31 
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RELATIVE DISTRIBUTIONS OF TRAFFIC AND SCHEDULES AMONG 
CARRIERS IN SELECTED MAJOR MARKETS 
March 1-14 and September 17-30, 1958 
(2) (3) (4) (5) (6) 
Average Daily 
: Carrier 
Line Market and 
No. Carriers 


Chicago-New York 
American 82 
i 22 
6 
14 
26 


100 100% 100% 
1Nonstop and one stop flights except Chicago-New York which is 
nonstop flights only 
2 Capital’s best service was two stop. 


Note: Only flights operating five or more days a weeks were used. 
Schedules were effective March 1 and September 1, 1958. 


~* SOURCE: Competition Among Domestic Air Carriers, March 1-14 and Sep- 
tember 17-30, 1958 
Official Airline Guide, March and September 1958 
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TESTIMONY OF WILLIAM A. PATTERSON 


3416 


Basic considerations which required no detailed analysis 
led me to conclude that for United a merger would have 
these advantages: 


1. It would remove a serious threat to the credit 
of the entire airline industry. The difficulties being 
experienced by a number of the carriers in the pur- 
chase of necessary jet equipment are a matter of 
common knowledge. United has been relatively fortu- 
nate in that respect, but neither United nor, to the best 
of my knowledge and belief, has any other carrier 
arranged for the purpose of all of the jet equipment 
which is presently needed or will be needed in the 
near future, and for which orders should now be 
placed. Within recent months, interest rates on air- 
line loans have been increased and credit terms have 
been tightened and made much more burdensome. 
I have felt strongly that bankruptcy or foreclosure 
upon the assets 


3417 


of a major domestic trunkline would materially and 
adversely affect the ability of the industry to obtain 
the additional financing which it will require on rea- 
sonable terms. While in this respect a merger would 
benefit the airline industry as a whole, it was sufii- 
cient in my thinking that United would share in that 
benefit. 

2. United is seriously hampered in its ability to 
serve certain major markets and in its ability to 
make maximum utilization of its equipment through 
restrictions which have been placed upon United’s 
certificates, largely for the benefit of Capital. Thus, 
flights serving the Chicago-Washington market must 
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originate and terminate at Omaha, Nebraska, or some 
point even farther to the west. Similarly, flights 
serving the Detroit-New York market must originate 
and terminate at Denver, Colorado, or beyond. A 
merger with Capital would remove the disadvantages 
which these and other similar restrictions impose 
upon United. 

3. United suffers from a seasonal traffic imbalance 
which affects both its service and the efficiency of its 
operations. The demands upon us rise to a peak in 
the summer months and fall off sharply in the winter 
months. In the month of August we are called upon 
to provide about a third again as much service as 
we are in the month of February. If we attempted 
to provide in the summer months the type of service 
that we would like to provide at all times, it means 
that a substantial part of our equipment and flight 
crews would be idle during the slack winter period. 
While we do attempt to alleviate that situation as 
much as possible by the scheduling of vacations, flight 
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training, and equipment overhaul, the problem re- 
mains & serious one. 


I saw in Capital’s routes a means of improving our 
position. Perfect seasonal balance is never possible, 
but Capital’s winter traffic to the South, particularly 
Florida, should make a real contribution toward the 
solution of our problem. 


4. I would be less than honest if I did not state 
that the removal of Capital as a competitor in certain 
markets did receive consideration of my appraisal 
of the benefits of the merger. I wish to say only 
that in my thinking, the removal of the additional 
competition provided by Capital in markets jointly 
served with United and others, was a plus factor, 
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though definitely a minor one, and one from which 
the competitors of United would stand to benefit as 
much as would United itself. Furthermore, I have 
been too long in this business to fail to realize that 
where a new competitive service can be justified in a 
market the Board has always been prompt to provide 
it. If the merger with Capital should result in such 
a situation in any market, I recognize that a demand 
for added service from some other carrier will not 
be long in forthcoming. Such an issue is one which 
United in an appropriate proceeding must be willing 
and is willing to meet. 
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5. Over-all I saw in the Capital merger a substan- 
tis] addition to United’s revenues. I felt that we in 
United had built up a management team which could 
handle that business with a minimum amount of 
additional overhead cost, and that the experience of 
Capital should not be indicative of what the results 
would be under a combined United-Capital operation. 
A large part of Capital’s trouble had stemmed from 
the high annual carrying charges on its debt. The 
ability of United in the proposed merger to reduce 
the size of this debt and at the same time substitute 
equity securities for substantially all that would re- 
main offered a further means of improving upon 
the results obtained under Capital’s former manage- 
ment. 


6. A tax loss carryover estimated by Capital to 
be between $20,000,000 and $25,000,000 added con- 
siderable attraction at the outset of the merger nego- 
tiations but became a factor of little significance when 
it developed that United would receive the benefit of 
only about 1/7th of a smaller sum. 
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UNITED-CAPITAL MERGER CASE, 
DOCKET NO. 11699 


Testimony of 
Thomas D. Neelands, Jr. 
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Within two weeks or so after I became Chairman of 
the Board, I was approached by a friend of mine who 
is a partner in one of the prominent New York invest- 
ment banking firms and interested in the aviation indus- 
try. He advised me that he had just discussed with Mr. 
Donald Nyrop, President of Northwest Airlines, the possi- 
bility that Northwest might be interested in a merger 
with Capital. He said that Mr. Nyrop had shown some 
interest in the Minneapolis-Chicago and Great Lakes to 
Florida segments of Capital’s routes. I indicated that 
I believed that Vickers would be willing to consider a 
write-down of their notes to from $20,000,000 to $25,- 
000,000, if an acceptable plan, which also included a 
“piece of the future,” could be promptly presented on a 
firm basis. My friend stated that he considered 


this too large a package for Northwest to swallow, but 
that perhaps a combination with both Northwest and 
Delta might produce the financial strength that would 
be necessary. Our discussions were then expanded to in- 
clude two other men who were closely identified with the 
aviation industry, and it was agreed that one of them 
would get in touch with Mr. Nyrop and with Mr. Wool- 


214 
(3429) 


man of Delta, in an effort to ascertain what their interest 
in such a merger might be. The following week I had a 
call from one of these gentlemen informing me that in 
view of Delta’s involvement in the Southern Transconti- 
nental case, that carrier was not interested in discussing 
a merger. I felt that Northwest by itself did not have 
the immediate financial strength nor sufficient new com- 
petitive equipment on hand or on order to present an 
attractive deal to Vickers in the short period within which 
I had to work, and did not pursue the matter further. 


Immediately after my return from my first talks with 
the Vickers people in London, and at their request, I also 
had discussions with Mr. O. Roy Chalk, as referred to in 
Attachment E to Exhibit U-C 103. In that connection, 
I might add that I suggested to Mr. Chalk that if he 
had any real basis for the four-way merger of Capital, 
Trans Caribbean, National and Continental which he was 
proposing, he arrange a joint meeting with Mr. G. T. 
Baker of National, Mr. Robert Six of Continental, Mr. 
Chalk himself, representing Trans Caribbean, and me. 
Mr. Chalk advised that he would arrange such a meeting 
for the second week in June. This was the last word that 
I received from him until he telephoned me on July 20, 
when he stated that inasmuch as both National and Conti- 
nental were involved in the Southern Transcontinental 
ease, neither Mr. Baker nor Mr. Six wished to discuss a 
merger at that time. This conversation did not take 
place until two days after United, Vickers and Capital had 
reached an agreement and signed the Memorandum of 
Intent. 


As Chairman of the Board of Capital, I recognized that 
while in any negotiations I had an obligation to the public 
and to all of Capital’s creditors, my primary obligation 
was to protect the interests of the shareholders, deben- 
tureholders and employees of the Company. The ° ° ° 
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UNITED-CAPITAL MERGER CASE, 
DOCKET NO. 11699 
TESTIMONY OF 
G. B. SLEBOS 


Traffic 
Percentage— 
Larger Carrier Smaller Carrier 
of Total 


a Chicago-Dallas 
* March and September 1958, CAB Survey Periods—Local and 


compete with larger ones is 

802. This exhibit shows that in major competitive mar- 
kets the smaller carriers repeatedly attract a greater 
percentage of passengers than the number of flights they 
offer in relation to their larger competitors. 


Exhibit Nos. UC-812 and UC-813, contain quotations from 
testimony and briefs of some of the carriers who are 
raising the question of United’s size presented in other 
cases before the Board. These quotations corroborate 
the above testimony. 
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DELTA AIB LINES, INC. 
General Offices, Atlanta Airport, Atlanta, Georgia 


Thomas L. Wrenn October 11, 1960 
Hearing Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 
Be: United-Capital Merger Case, 
Docket 11699 
Dear Mr. Examiner: 


Enclosed please find one copy of Delta’s Rebuttal Ex- 
hibits in this proceeding. Two copies have been mailed 
this date to all parties of record. 

You will note that Exhibits DL-R-2, 2A, 2B, and 2C are 
not enclosed at this time. These exhibits will be based 
upon traffic data supplied to Delta by the applicants only 
yesterday (and by Eastern on last Friday), and will be 


compiled and submitted as soon as possible. 


In view of the facts (a) that Delta received the above- 
mentioned data only yesterday; (b) that the applicants 
have kindly agreed to furnish, but that Delta has not yet 
received, certain other information which well may form 
the basis for additional exhibits; and (c) that the time 
allowed for the preparation of rebuttal exhibits in this 
ease has been unduly short, Delta undoubtedly will have 
additional exhibits to offer in this case than those cir- 
culated with, or specifically mentioned in, this letter. 
Such additional exhibits will be prepared and circulated 
at the earliest opportunity possible. : 
Very truly yours, 
/s/ B. S. Maurer 
R. S. Mauger 
/s/ James W. Callison 
James W. Catiisor 


Attorneys for Delta 
Air Lines, Inc. 
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DELTA AIR LINES, INC. 
General Offices, Atlanta Airport, Atlanta, Georgia 


October 17, 1960 
Thomas L. Wrenn 
Hearing Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 
Re: United-Capital Merger 
Proceeding, Docket 11699 


Dear Mr. Examiner: 


As we indicated in our letter of October 11, 1960, Delta 
Air Lines was unable to file certain of its rebuttal ex- 
hibits on the date set therefor. A number of the addi- 
tional exhibits which we then mentioned would be filed 
as soon as possible are enclosed herewith. Copies have 


been mailed to all parties. 
Very truly yours, 


/s/ B. S. Maurer 
R. S. Maurer 


/s/ James W. Callison 
James W. Cation 
Attorneys for Delta 
Air Lines, Ine. 
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DELTA AIB LINES, INC. 
General Offices, Atlanta Airport, Atlanta, Georgia 


Thomas L. Wrenn October 21, 1960 
Hearing Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 
Re: United-Capital Merger Case, 
Docket 11699 
Dear Mr. Examiner: 


In our letter of October 11, 1960 to you, copy to all par- 
ties, we indicated that Exhibits DL RB-2, 2A, 2B and 2C 
were not enclosed because the basic traffic data in ques- 
tion was supplied to Delta by the applicants only on 
October 11th. These exhibits have now been completed 
and one copy of each is enclosed herewith, together with 
a revised table of contents, and two copies are being 


mailed to all parties of record. 


For convenience, these exhibits have actually been num- 
bered 2A, 2B and 2C (covering the first quarter of 1960 
traffic) and 2D, 2E and 2F (covering the second quarter 
of 1960 traffic), the summary exhibit being DL R-2. 


In addition, we enclose the narrative testimony of Wit- 
nesses Todd G. Cole (Exhibit DL-A) and Thomas M. 
Miller (Exhibit DL-B) and there will be a third witness, 
Mr. Copes van Hasslet, and his narrative testimony will 
be furnished as soon as reproduction processes permit. 


Very truly yours, 


/s/ B. S. Maurer 
R. S. Mavger 


/s/ James W. Callison 
James W. Cacuison 
Attorneys for Delta 
Air Lines, Inc. 

e e 
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TESTIMONY OF TODD G. COLE 
UNITED-CAPITAL MERGER CASE 


Docket No. 11699 


Exhibit DL R-10 summarizes Delta’s system operations 
for twelve month periods ending June 30, 1958, 1959 and 
1960 and August 31, 1960 and adjusts these results to 
exclude the estimated effect in those periods of service 
interruptions by competing carriers because of labor diffi- 
culties. 


Even during the period when Delta’s revenues and 
earnings were abnormally inflated from the interruption 
of competitive services, the maximum return on invest- 
ment achieved was 6.83%. Excluding the estimated effect 
of those extraordinary conditions, in none of the periods 
did the return on investment reach 5%. For all periods 


the return on investment was less than half of that found 
required by the CAB in its announcement deciding the 
General Passenger Fare Investigation Case. 


Operations in the September, 1960 quarter developed 
net income of $89,000, 0.2% of revenues. 


If these past earnings, adjusted for effects of com- 
petitive service interruptions, are also adjusted for the 
computed diversion by the United-Capital merger shown 
in Exhibit DL B-1, the results are as shown below: 

Total Earnings Total Earnings as 


Including Equipment 2 Percent of 
Period Sale Profits Revenue Investment 


12 months ending 6/30/58 $ 313,000 0.35% 1.60% 
12 months ending 6/30/59 1,761,000 1.77% 3.58% 
12 months ending 6/30/60 1,291,000 1.09% 3.53% 


220 
(3516) 


Exhibit DL RB-11 develops the operating results for 
Delta’s New York-New Orleans operations for the current 
month of August. These operations represented about 
16% of Delta’s total domestic operations in August and 
produced an operating profit of $48,000 
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for an operating profit margin of only 2.84%. The pre- 
ponderance of this profit was developed by jet flights in 
markets where there was as yet no significant jet com- 
petition from Delta’s present competitors. 


We have singled out the New York-New Orleans portion 
of our operations for detailed analysis in this instance 
for several reasons: 


1) The majority of the revenue diversion that Delta will 
suffer if Capital’s authority is transferred to United 
will occur over this segment. Exhibit DL-R-1 shows 
that 74% of Delta’s revenue loss will be experienced 
in that area. 


2) All of the principal markets in that area now have 
three-carrier competition—Delta, Eastern, and Capi- 
tal. 


3) Operations over this segment by Delta had been 
generally conducted on a marginal or loss basis 
prior to inauguration of pure-jet service, and the 
relatively small profits now being earned could well 
disappear as soon as a full measure of pure-jet com- 
petition is provided by one of the two other carriers 
certificated in these markets. 


4) Capital’s operations in these markets produced less 
than 5% of their annual revenues. 


5) The announced objectives of United through the 
Capital merger do not require United to obtain au- 
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thority for operations between New York and New 
Orleans. 


6) The cities on the northeastern portion of Delta’s 
routes are high cost cities, and services to these 
cities are therefore particularly susceptible to rev- 
enue diversion. 


3518 


Adjustment of the New York-New Orleans operations 
for the month of August, 1960 as set forth in DL B11 
to reduce revenue by the computed revenue loss which 
Delta would suffer if Capital’s authority in this area was 
transferred to United converts the small profit of $48,000 
(2.84% of revenues) to a loss of $105,000. The adjusted 
operating results for Delta’s New York-New Orleans 
operations are as follows: 


New York-New Orleans 

Operations 

Operating Revenues $1,557,176 
% of Total 15.2 
Operating Expenses $1,662,280 
% of Total 16.4 
Operating Profit $ (105,104) 
% of Total (127.6) 


Operating Profit 
Margin (6.75) % 


Revenue Plane Miles 576,014 
% of Total 142 


Revenue Passenger 
Miles (000) 22,955 
% of Total 15.9 


Passenger Load Factor 52.86% 
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The inevitable provision of effective jet competition by 
Eastern will further worsen this loss condition. Also, the 
effect of diversion has been measured conservatively if 
the volume of service which United forecasts in this case 
for the New York-New Orleans market actually material- 
izes (Exhibit UC 305, 306). Three one-stop round trips 
alone by United between New York and New Orleans 
with 70 seat airplanes at a 60% load factor would pro- 
duce about 124 million passenger miles and $8,000,000 in 
revenue annually. Capital’s past participation in this 
market 
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may be estimated from Exhibit DL R-14, page 1 by 
taking its New York-Atlanta, New York-New Orleans and’ 
Atlanta-New Orleans passenger mile figures totaling 3,- 
295,330 and increasing them by the percentage shown for 
connecting passengers for these segments (Exhibit DL 
R-1A, page 5) to 4,358,040 passenger miles for the third 
quarter of 1959. Relating this historical participation 
annualized at 17,432,160 to the 124,000,000 passenger miles 
estimated for the three proposed round-trip flights pro- 
duces a net increase of about 106,600,000 passenger miles 
worth about 7 million dollars in revenue from these three 
round-trip flights alone. 


As a practical matter, therefore, it is my opinion that 
Delta would suffer an annual revenue loss on the New 
York-New Orleans segment considerably in excess of the 
computed amount. 


It will be impractical for Delta to avoid the economic 
losses which would flow through United’s operations be- 
tween New York and New Orleans through schedule re- 
ductions. Our present scheduling provides a minimum 
scheduling pattern for effective competition and proper 
identification in the primary markets in that area. In 
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fact, Delta presently operates at a competitive disadvan- 
tage because it does not provide service to all three of the 
New York City airports from the south and southwest. 
Even though load factors dropped well below breakeven 
points, reduction in schedule frequencies would lead to a 
deterioration in our competitive position which in turn 
would lead to even lower load factors and ultimate with- 
drawal from those markets. We have seen this happen 
to Capital, which today is not an effective competitor in 
the New York-Atlanta-New Orleans markets. 
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Scheduling adjustments to counter major new competi- 
tion is made even more difficult by the high cost levels 
experienced at the northern cities. For the month of 
August, local costs in New York were $15.79 per passen- 
ger enplaned compared to a domestic system average 


cost of $6.80. Similarly costs at Philadelphia were $11.78 
per passenger enplaned, at Baltimore $9.26 and at Wash- 
ington $7.97. Any curtailment of service would further 
increase these local unit costs. 


The portion of Delta’s expenses which represent fixed 
costs is steadily increasing, necessitating an increase in 
traffic volume if unit costs are to remain constant. Major 
elements of these fixed costs have not yet been fully re- 
flected in Delta’s past operations. In this connection, as 
an example of the facilities required for jet operations, 
the mobile ground station servicing equipment alone for 
the 13 cities that will be receiving pure-jet service by the 
end of this month represent an investment of $3,527,000. 
And five of those 13 cities are in the New York-New 
Orleans area under discussion. 


In my opinion, the adverse effect upon Delta which 
would result from the transfer of Capital’s authority in 
its entirety to United is so great as to warrant consider- 
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ation of alternatives. Admitting that a solution must 
be found to the present Capital problem, approval of the 
Capital-United merger as proposed could be the beginning 
of a future “Capital” problem of even greater magnitude 
than the present one if Delta’s marginal operations of 
the recent past are thereby converted into loss operations. 


It has been testified that this merger must be approved 
as presented if the future integrity of the airline industry 
is to be preserved in the eyes of the investment bankers. 
Many 
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factors are involved in an industry evaluation, and it has 
been my experience that industry status is not as sig- 
nificant in the eyes of the investor as is the status of the 
individual airline which is endeavoring to arrange financ- 
ing. Relatively unsatisfactory conditions for the industry 
as a whole over the last few years have not prevented 


many airlines from accomplishing financing, but during 
this period Capital was unable to do so. Delta has been 
able to obtain funds necessary to its continued operation, 
albeit at a higher cost than was paid by United and other 
larger carriers, but I seriously doubt if we could have 
arranged financing had our operating results been ma- 
terially less favorable. 


Approval of the merger as proposed would create a 
situation which the Board has carefully avoided over the 
years in deciding new route cases, a situation in which 
the competitive forces of two Big Four carriers are 
brought to bear along an entire major route of one of 
the smaller trank lines. To avoid this end result, Delta 
is willing to participate in, and assume the responsibili- 
ties of, any reasonable arrangement which would avoid 
establishment of United as a third effective competitor in 
the New York-Atlanta-New Orleans area which particu- 
larly now in the jet age will be more than amply served 
by the two remaining carriers. 
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TESTIMONY OF T. M. MILLER 
UNITED-CAPITAL MERGER CASE 


Docket No. 11699 


Approval by the Board of the United-Capital merger 
as now presented would have the practical effect of down- 
grading Delta from the position of a struggling, barely- 
profitable, regional trunk to a situation similar to the 
one in which Capital now finds itself, faced with merger 
into a larger, profitable carrier. 

Delta would sustain this result principally because of 
the following factors: 

1) Instead of being the “middle” carrier between strong 
Eastern and weak Capital, Delta would become the 
weakest of three operators in the area between New 
Orleans and New York, far behind United and Hast- 
ern in size and competitive ability. 


The overwhelming impact of the advertising and 
sales promotional capacity of United and Eastern 
would so dwarf the best efforts of Delta that we 
would be rendered relatively ineffective as a com- 
petitor for traffic in the various markets involved. 


In addition to the weight and prestige that would 
be accorded Route 51 operations by virtue of the 
presence of United, the route would also acquire 
certain important new “end on” traffic flows not 
available to Delta which, in fact, would represent 
business diverted from Delta’s present connections 
with United at Chicago, and serve further to depress 
Delta’s revenues. 
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4) Delta would be in the adverse position as not only 
the weakest of three carriers, but the one with no 
appreciable “end on” support trafic from major 
terminals in competition with two strong operators 
having such support; Eastern, beyond New York 
to Boston, Montreal, New England and Bermuda; 
beyond Houston to Corpus Christi, Brownsville and 
San Antonio; beyond Chicago to the Twin Cities; 
beyond New Orleans to Mexico; and beyond Miami 
to San Juan; and for United beyond Cleveland and 
Detroit and, to a limited extent, beyond Washing- 
ton and New York to Boston. 


As the operator of Route 51, United would have the 
incentive to devote its principal effort to the diver- 
sion of traffic now carried by Delta (and Eastern) 
rather than to develop major new traffic flows. 


Delta would suffer substantial diversion of revenues, 
not only from the loss of that traffic representing 
a portion of the part of the total market which 
United itself recognizes that its services will at- 
tract, but the loss of revenues presently carried 
on marginal load factor flights which Delta will no 
longer be in a position to continue in the face of 
strong competition and the diverting influences of 
both United and Eastern. 


Capital was forced from major markets along Route 
51 as a result of being the weakest of three carriers 
over a generally thin territory and there is no reason 
to believe that the same fate will not befall Delta 
if it likewise is relegated to a position in the same 
markets even worse than the one which Capital 
presently occupies. 
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It is a generally accepted fact that the biggest carrier 
with the largest advertising budget and greatest exposure 
to the traveling public has the inherent ability to attract 
More passengers in any given market. The Board itself 
recognized this fact when it denied the American-Mid- 
Continent merger and it used very nearly these same 
words in that decision. 


Additional support for this point which I am trying to 
make on the matter of bigness influencing selection of 
carrier by the traveling public is found in a report issued 
by Life Magazine in September, 1960, entitled “Motivating 
Factors in European Air Travel” which was designed 
and administered by Marketing, Merchandising and Re- 
search, Inc. Some of the results of this study are most 
significant. At page 7 of the report under the caption 
“Selection of Airline” the following conclusions were 


presented: 


“Preferences in airlines seem to follow the same pat- 
tern evidenced by commodities in other Life Market- 
ing Laboratory Studies. The best-known airlines, 
ie., the most advertised airlines, are those most pre- 
ferred by the public. 

“The fact that an airline company is large and well- 
known seems to be of more importance to the pro- 
spective traveler than the facts of its safety record, 
schedules and routes, and its number of years in 
operation.” 

As one of the smaller regional trunklines, Delta could 
never hope to match the advertising and sales promo- 
tional budget of two Big-Four airlines operating in this 
territory, one of which would be the largest in the world. 
Major traffic movement would simply have a tendency 
to flow towards the biggest operators. 
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Admittedly, Delta has compiled a successfal record of 
being able to establish itself in markets formerly owned 
entirely by Big-Four carriers, such as Chicago-Miami, 
Detroit-Miami, and Houston-New York, but these were all 
two-carrier markets and we had only one Big-Four carrier 
to contend with. I do not 
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believe that we could possibly have made the grade the 
way we did in markets such as New Orleans-New York, 
Atlanta-New York and Charlotte-New York as the third 
and weakest carrier up against two Big-Four operators 
of the stature and size of United and Eastern. And that 
is exactly the situation we will be facing if the Board 
approves this merger. 


In fact, we have been hurt substantially between Chi- 
cago, Atlanta and Miami as a result of the certification 


of Northwest as the third competing airline in a market 
that, at best, was marginal for just Delta and Eastern. 
This same situation prevails on the East Coast where the 
certification of Northeast as the third competing carrier 
in the Florida market not only did not strengthen North- 
east as the Board thought it would, but had the effect of 
susbtantially weakening National as well. 


{ should like to turn now to the specific matter of 
diversion of revenues from Delta by United under its 
proposed plan for the operation of the Capital routes. 
Our rebuttal exhibits disclose that, at traffic levels which 
existed during the calendar year 1959, we would have lost 
approximately 2 million dollars of gross income through 
diverted traffic. While this is significant in and of itself, 
amounting as it does to a sum almost equal to Delta’s 
entire net earnings during its fiscal year ended June 30, 
1960 (when Delta earnings were inflated due to the East- 
ern pilots’ strike in June, 1960), the figure does not come 
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anywhere near representing the true amount of diversion 
which Delta would actually sustain. 


In this connection, I want to invite the attention of 
the Examiner and the Board to Delta’s Exhibit DL R-11. 
This exhibit discloses that, during the month of August, 
1960, our New York-New Orleans services operated with 
a passenger load 
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factor of only 58.08% in producing revenues of $1,710,900 
and an operating profit of $48,620. The breakeven pas- 
senger load factor on New York-New Orleans operations 
in this month was 56.35% to cover expenses of $1,662,280. 
Thus, over this route in August, 1960, normally one of 
the best traffic months of the year for us, we operated in 
the black by the narrowest of margins—realizing a spread 
of only 1.43 percentage points between breakeven and 


actual load factors, and with a profit margin of only 
2.84%. 


From this it is easy to see what would happen to us 
were United to subject the route to its proposed opera- 
tions and expose the traffic which Delta is now carrying 
to the impact of its vast advertising and sales promotional 
capacity. We would lose traffic to the extent that many 
flights, which are at present only marginally profitable 
at best, could no longer be economically justified. 


The loss of traffic through the influences of diversion 
by United to the extent of 2 million dollars annually would 
thus be computed by the additional loss of revenue repre- 
senting traffic on flights which we might be required to 
discontinue on account of loss operations. 


I estimate that the effect of the additional competition 


from United would cause us to lose economic justification 
for approximately one-half of our present New Orleans- 
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New York operations. If this were to come about, as I 
fully anticipate that it would, then instead of losing just 
2 million dollars of revenue per year in diverted traffic 
to United, Delta would lose in the neighborhood of 10 
million dollars of revenue per year to the services of 
United (and Eastern). Delta is in no position to sustain 
losses such as these and survive. 
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Next I want to turn the the matter of other revenues 
which will be exposed to diversion from Delta in the event 
of Board approval of the United-Capital merger. As 
Exhibit DL R-8 shows, we are presently realizing approxi- 
mately $790,000 annually from traffic produced through 
connections with United over segments which could be 
served by a merged United/Capital operation all the way. 
This consists principally of traffic exchanged with United 
at Chicago to and from points west thereof which could 
be carried by United from origin to destination via either 
Detroit or Cleveland. 


I realize that the first inclination is to disregard the 
Possibility of the diversion of connecting traffic such as 
Atlanta-Chicago/west by the somewhat circuitous route 
via Cleveland or Detroit. However, this does pose a real 
threat to us with an operation of the type United could 
be expected to conduct over the routes of the merged 
company. 


I believe that the proper timing of schedules could very 
easily make a routing, for example, from Atlanta to 
Omaha via Cleveland on a one-plane basis, just as at- 
tractive, if not more so, than a connecting service in- 
volving Delta from Atlanta to Chicago and United fro:a 
Chicago to Omaha; certainly United would have the in- 
centive to route business in such a fashion. 
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A good parallel example of the point which I am try- 
ing to make here is found in Delta’s jet operations be- 
tween Dallas and New York via Atlanta. Here we are 
able to attract a sizeable number of Dallas to New York 
passengers on our Convair 880 jet in competition with 
the nonstop Boeing 707 jets between Dallas and New 
York operated by American and Braniff for the reason 
that our trip, even though it involves a stop, longer 
elapsed time, and a circuitous routing, offers an earlier 
evening arrival in New York than either of the two un- 
restricted carriers from 
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Dallas. This is an attractive feature which results pure- 
ly from schedule timing and I fully believe that the same 
type of scheduling would prove equally successful to 
United on services operating off of Route 51 via Cleve- 
land or Detroit to other points on the United system. 


Of course, this is not like a transcontinental route with 
multiple competitive nonstop schedules. My example re- 
fers to Dallas-New York where the availability of such 
nonstop competitive schedules is somewhat limited in a 
much shorter haul market. 


The proposed merger also involves a serious competi- 
tive problem for Delta in its Florida markets where 
United and Eastern could logically be expected to domi- 
nate traffic between pairs of points where Delta and 
Eastern provide the major services at present. In this 
connection, I am referring principally to those segments 
of Capital’s Route 51 between Atlanta, Jacksonville, 
Tampa/St. Petersburg-Clearwater, West Palm Beach, 
Fort Lauderdale and Miami. 


Before the decisions in the Great Lakes-Southeast and 
the St. Louis-Southeast cases, there were only two carriers 
(Delta and Eastern) between Atlanta on the one hand 
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and Jacksonville/Miami on the other and only one carrier 
(Eastern) between Atlanta and Tampa. Now this seg- 
ment is so overburdened with multiple competitive serv- 
ices that none of the carriers can achieve profitable load 
factors. Instead of two operators between Atlanta and 
Florida as we had before, we now have five. 


Florida is a market which, in previous years, scored 
spectacular traffic growth. All evidence available now 
indicates, however, that travel to Florida has definitely 
reached a plateau. Reports issued by the Tourist Serv- 
ices Division of the Florida Development Commission 
disclose that the total number of tourists entering Florida 
by all modes of transportation during 
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the first six months of 1960 was only 5,394,077 as com- 
pared with 5,405,518 for the corresponding January-June 


period of 1959, representing a drop of .2% from 1959 to 
1960. 


The most significant feature of the Florida Develop- 
ment Commission’s report, however, was the fact that, at 
a time when the total level of travel to Florida remained 
approximately the same, the number of passengers enter- 
ing the state by air actually declined from 876,413 in the 
first six months of 1959 to 758,638 in the January-June 
1960 period, an alarming decrease of 15.52%. 


This sharp drop in air traffic to Florida has occurred 
at a time when most other major vacation areas were 
showing an upward trend in tourism. I am of the firm 
belief that in a large measure this decrease in air travel 
to Florida can be attributed to the certification of so 
many additional competitive services that it is next to 
impossible for any carrier to conduct profitable opera- 
tions in the market with the result that the ability ag- 
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gressively to develop new business has largely dis- 
appeared. 

What I am saying here is forceably reflected in Delta’s 
Exhibit DL B-9 which compares the traffic results January- 
August, 1959, with the same eight months of 1960 for all 
the domestic trunklines and certain selected carriers and 
groups of carriers. Thus, the entire domestic trunkline 
industry experienced a growth of revenue passenger miles 
of 6.05% in 1960 over 1959 and operated at a load factor 
of 60.4% for the eight months. 

The major Florida carriers (Delta, Eastern, National 
and Northeast) on the other hand showed a decrease in 


revenue passenger miles of .127% and ran at a load factor 
of only 55.1%. 


Tt is true that the exhibit shows that Delta fared rela- 
tively better than Eastern, National and Northeast dur- 
ing this period by increasing revenue passenger miles 
18.19% and 
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achieving a load factor of 60%, but our position in this 
regard is temporary in nature because it results chiefly 
from two factors: namely, (1) our lead in securing de- 
livery of jet aircraft and (2) unusual income accumulated 
during the Eastern strike in June, 1960. 


This exhibit also discloses that whereas the four named 
Florida carriers (Delta, Eastern, National and Northeast) 
had an operating income of $14,851,000 during the first 
seven months of 1959, we were in the red to the extent 
of $3,959,000 for the same January-July period of 1960, 
representing a loss jn earnings from one year to the next 
of $18,810,000! 


Despite the relatively small amount of traffic which I 
mentioned before that could conceivably flow between the 
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present United system and Capital’s Route 51 through 
Cleveland and Detroit, it must be recognized that there 
is no significant integration existing between Route 51 
and the remainder of the merged system. Running as 
it does in a north-south/northeast-southwest direction, 
Route 51 runs between ninety and one hundred twenty 
degrees away from the essentially east-west United oper- 
ation. Thus, Route 51 is the curved part of a fishhook 
that presents serious problems of merging traffic flows 
and, as I have pointed out previously, would make the 
main incentive for United as the operator of Route 51 
to divert existing traffic from Delta (and Eastern). Load 
factors currently being achieved by Delta and Eastern 
over practically the entire length and breadth of Route 51 
provide clear evidence that additional services by United 
over this route are unwarranted and unnecessarily dupli- 
eative. 


I would also invite the attention of the Examiner and 
the Board to Delta’s Exhibit DL R-10 which shows that, 
for the 
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twelve months ended August 31, 1960, our Company, al- 
though months ahead of its principal competitors with 
jet services, realized earnings amounting to only 1.66% 
of revenues and had a return on investment of only 
4.79%. As marginal as our situation has become, the 
threatening spectre of additional competition from United 
is ominous indeed. 
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CAPITAL’S HISTORIC PARTICIPATION IN PRIMARY 
MARKETS CERTIFICATED TO DELTA AND CAPITAL? 
A. New York-New Orleans Area Operation 
(Origination-Destination Passenger Traffic)? 
Passenger Miles—S3rd Quarter, 1959? 
Total Capital All Other 


All Passenger Percent Passenger Percent 
Pairs of Points Carriers? Miles? of Total Miles? of Total 


New York 


Charlotte 8,285,650 117,530 14 8,168,120 98.6 
Atlanta 24,285,090 2,667,150 21,617,940 89.0 
Birmingham 7,299,250 3,179,480 . 4,119,770 56.4 
New Orleans 19,121,240 408,520 x 18,712,720 97.9 


Philadelphia 
Charlotte 1,266,990 10,100 . 1,256,890 99.2 
Atlanta 3,387,820 1,636,840 1,750,980 61.7 


Birmingham 1,222,940 863,690 . 359,250 29.4 
New Orleans 3,034,150 1,054,090 : 1,980,060 65.3 


Baltimore 


Charlotte 423,150 11,310 411,840 97.3 
Atlanta 967,370 60,800 906,570 
Birmingham 229,600 98,040 131,560 
New Orleans 616,000 29,430 586,580 
Washington 
Charlotte 1,468,690 37,220 " 1,431,470 
Atlanta 5,909,840 896,550 5,013,290 
Birmingham 1,902,280 653,020 1,249,260 
New Orleans 5,603,890 1,105,730 3 4,498,160 


2,256,320 37,060 2,219,260 
0 


445,620 445,620 
677,590 8,300 669,290 


i 1,624,300 145,900 . 1,478,310 

New Orleans 2,952,550 219,660 i 2,732,890 

~~ Birmingham 

New Orleans 1,267,670 196,420 1,071,250 

Total 94,248,010 18,436,930 80,811,080 
Annual Estimate— 

1959¢ 376,992,040 53,747,720 323,244,320 

2Qmits markets also presently certificated to United. 

2Forms 2787, Third Quarter, 1959. 

3 Passenger Miles calculated over actual routings used by passengers. 


«Third Quarter data multiplied by 4. Third Quarter operations of Delta and 
Eastern, in terms of passenger miles, amounted to 24.13% of total 1959 
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CAPITAL’S HISTORIC PARTICIPATION IN PRIMARY 
MARKETS CERTIFICATED TO DELTA AND CAPITAL* 
A. New York-New Orleans Area Operation 
(Origination Destination Passenger Traffic)? 
Passenger Miles—Ist Quarter, 1960? 
Capital All Other 
Passenger Percent Passenger Percent 
Pairs of Points i Miles* of Total Miles? of Total 
New York 
Charlotte 39,800 0.6 6,224,480 
387,040 2.2 17,479,760 
2,372,430 43.0 3,151,000 
19,775,590 1,065,660 5.4 18,709,930 


1,198,710 10,790 i 1,187,920 
2,474,200 734,900 i 1,739,300 
935,290 610,070 $25,220 
New Orleans 2,583,640 772,950 i 1,810,690 
Baltimore 
Charlotte 369,920 7,960 361,960 
Atlanta 880,240 55,230 
Birmingham 99,540 43,260 
New Orleans 573,190 16,980 
Washington 
Charlotte 1,151,550 45,020 
Atlanta 4,968,460 899,440 
Birmingham 1,330,580 582,980 
New Orleans 6,309,870 637,220 
Charlotte 
Atlanta 2,792,620 24,970 
Birmingham 412,450 13,790 
New Orleans 562,440 19,350 
Atlanta 
Birmingham 1,517,030 26,620 1,490,410 
New Orleans 3,369,260 354,700 3,014,560 
Birmingham 
New Orleans 1,201,580 165,360 1,036,220 
Total 82,160,670 8,886,520 78,274,150 


2Qmits markets also presently certificated to United. 

2 Forms 2787 of Capital, Delta and Eastern, First Quarter, 1960. 

3 Limited to traffic reported on Forms 2787 of Capital, Delta and Eastern. 
Passenger miles calculated over actual routings used by passengers. 
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CAPITAL’S HISTORIC PARTICIPATION IN PRIMARY 
MARKETS CERTIFICATED TO DELTA AND CAPITAL’ 
A. New York-New Orleans Area Operation 
(Origination-Destination Passenger Traffic)? 
Passenger Miles—2nd Quarter, 1960? 
Total Capital All Other 
All Passenger Percent Passenger Percent 
Pairs of Points Carriers* Miles? _ of Total Miles’ of Total 
New York 
Charlotte 8,445,490 75,010 ‘ 8,370,480 99.1 
Atlanta 22,953,620 895,920 : 22,057,700 96.1 
Birmingham 7,087,000 2,821,280 i 4,265,720 
New Orleans 21,606,730 1,184,130 z 20,422,600 
Philadelphia 


Charlotte 1,647,190 13,660 F 1,633,530 
Atlanta 3,606,870 1,374,880 . 2,231,990 
Birmingham 1,364,590 935,160 5 429,430 
New Orleans 2,984,100 1,041,070 - 1,943,030 


Baltimore 
Charlotte 367,730 0 367,730 


Atlanta 837,190 105,660 a 731,530 
Birmingham 213,260 92,730 y 120,530 
New Orleans 680,830 12,110 . 668,720 
Washington 
Charlotte 1,779,250 96,390 E 1,682,860 
Atlanta 6,932,750 1,081,880 . 5,850,870 
Birmingham 1,880,740 821,230 i 1,059,510 
New Orleans 5,800,890 16,610 P 5,784,280 
Charlotte 
Atlanta 2,772,080 39,800 - 2,732,280 
Birmingham 467,590 12,600 ‘ 454,990 
New Orleans 717,170 30,160 ; 687,010 


Atlanta 
Birmingham 1,649,330 106,520 6.5 "1,542,810 
New Orleans 2,562,090 $10,470 12.1 2,251,620 
Birmingham 
New Orleans 1,124,040 185,720 16.5 988,320 
Total 97,480,530 11,252,990 11.5 86,227,540 


2Qmits markets also presently certificated to United. : 

2 Forms 2787 of Capital, Delta and Eastern, Second Quarter, 1960. 

3 Limited to traffic reported on Forms 2787 of Capital, Delta and Eastern. 
Passenger miles calculated over actual routings used by passengers. 
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Exhibit 
Namber DESCRIPTION 


1 


Growth in Major Route 51 Markets Since the De- 


cision in the Southwest-Northeast Case Has Been 
Insignificant. 

Capital’s Florida Extension Has Had Virtually No 
Effect On Its System Traffic Seasonality. 

Monthly Load Factors by Segments Affected by the 
Proposed United-Capital Merger September 1959. 
Monthly Load Factors by Segments Affected by the 
Proposed United-Capital Merger March 1960. 
Capital Load Factors Over Routes Competitive with 
Eastern September 1959. 

Capital Load Factors Over Routes Competitive with 
Eastern March 1960. 

There is Virtually No Route Integration Between 
Capital’s Route 51 and United’s Cities. 

Eastern’s Settlements Through Airlines Clearing 
House. 

Comparison of Passengers Exchanged by Capital 
and United at Cities Served in Common with Total 
Capital and United Passenger Originations at 
These Cities Third Quarter 1959. 

Estimated Minimum Diversion from Eastern as a 
Result of the Proposed Merger. 

Estimated Minimum Diversion from Eastern as a 
Result of the Proposed Merger. 

Estimated Minimum Diversion from Eastern as a 
Result of the Proposed Merger. 

The Diversion from Other Carriers on Route 51 by 
the Merged Carrier Will be Substantial as Indi- 
cated in the Joint Exhibits. 

Eastern Flights with Segments Affected by the 
Proposed Merger Account for Over 55 Per Cent 
of Eastern’s Revenues. 

Income Statement—Domestie for Year Ended De- 
cember 31, 1959. 

Errata Sheet (Attached to EAL Exhibit B) 
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UNITED-CAPITAL MERGER CASE 


TESTIMONY OF C. L. STEWART, 
VICE PRESIDENT—PLANS 
NORTHWEST AIRLINES, INC. 


United is today, by any measure, the nation’s second 
largest domestic trunkline carrier. Capital is the fifth 
largest carrier. The effect of combining Capital and 
United would be to make United the largest domestic 
trunkline carrier—far exceeding any other carrier. In 
the process, monopolies would be established in many 
leading markets. Approval of the proposed merger would 
result in the diversion of substantial revenues from small- 
er carriers and create further competitive imbalance in 
the industry. 


The acquisition of Capital by United will create mo- 
nopolies in 19 air traffic markets. United’s exhibits con- 
cede that its acquisition of Capital would create monop- 
olies in 18 markets and since as United’s President con- 
cedes, there is no effective competition in the Cleveland- 
New York market, there would actually be 19 monopoly 
markets created (see Table I). Many of these are sub- 
stantial air traffic markets. There were in 1958 over 
827,000 local passengers in the 19 markets which will re- 
vert to monopoly status and become dependent on a single 
carrier. 


While United in Exhibit UC-406 cites as one of the 
benefits of the merger the fact that a number of passen- 
gers will receive the benefits of first competitive service, 
a far more important fact is that for each passenger re- 
ceiving first competitive service, twenty-five passengers 
will lose the competitive service which they have today 
(see Table I). Ten of the nineteen markets in which 


242 
(3749) 


United will be receiving monopoly authority are larger 
than the largest of the markets which will receive first 
competitive service. 
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Four of the markets losing all competitive service rank 
among the top 100 city pairs in the entire United States 
in number of interstation passengers. The New York- 
Cleveland market, with a 1958 volume of 288,000 local 
passengers, ranked 9th among all U.S. markets. Chicago- 
Cleveland, which had 169,000 local passengers in 1958, 
ranked 18th among all U.S. markets and Detroit-Phila- 
delphia and Cleveland-Philadelphia had 93,000 and 64,000 
passengers respectively ranking 63rd and 73rd among all 
U.S. markets. The smallest of these four markets, 
Cleveland-Philadelphia, generates almost two times as 
much traffic as the Minneapolis-Washington market in 
which United proposes nonstop competition with North- 
west. The New York-Cleveland market has over five 
times as much traffic as the Minneapolis-Washington 
market. 


In addition to the harm done in markets in which 
monopolies would be created, the over-all public interest 
would suffer because of the damage done to the domestic 
trunkline route structure. For many years the Board 
has been trying to develop a nationwide route structure 
which would have greater competitive balance and give 
the smaller trunklines a greater share of the industry 
traffic total. As a result of that policy, the Big Four 
carriers’ share of the domestic trunkline traffic from 1955 
to the year ending June 30, 1960, has declined from ap- 
proximately 75 per cent to 68 per cent. United should 
not be permitted to reverse this trend by acquiring the 
routes of Capital—route additions for which United un- 
der prior Board policy would not seriously be considered 
as an applicant for in a route case. 
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Capital is authorized to serve the majority of the large 
air traffic markets in the entire eastern half of the United 
States and the acquisition of this system by United, the 
nation’s second largest trunk air carrier, will have an 
adverse competitive impact on the smaller carriers with 
which they compete. For carriers such as Northwest, 
it will create 

3751 


a situation of serious competitive imbalance. Since North- 
west competes with United in the transcontinental market, 
the added traffic sources which United will acquire in the 
Capital system will place Northwest at a very serious 
competitive disadvantage in meeting United’s greater traf- 
fic support for transcontinental frequencies and capacities. 

At page 1 of Exhibit UC-G—United suggests that the 
approval of the merger would not create a carrier whose 
size in the industry is unique since it would compare with 
the relative position of American Airlines—this is con- 
trary to the facts. The facts set forth in Northwest’s ex- 
hibits demonstrate that the combination of United and 
Capital would create a carrier before new traffic genera- 
tion which in operating revenues is 28 per cent larger 
than American Airlines. United today advertises that 
it “serves all the west.” With the acquisition of Capital’s 
large system, it will also be able to claim to serve all the 
east. There are today in the heavily populated eastern 
half of the United States (east of Chicago and New 
Orleans) a total of 31 airline cities having populations 
in excess of 200,000. United would have access to 25 of 
these cities or 81 per cent of the total. Thus, with the 
exception of the southwest area of the country and a few 
other scattered cities, United would be established in 
virtually every major city in the United States. It would 
have access to 74 per cent of the total population served 
by all domestic trunk carriers (NWA-113). The gap by 
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which it would tower over American Airlines, the next 
largest carrier, without the generation of any new traffic, 
would exceed the entire domestic system of Northwest 
Airlines (NWA-103). 
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The extremely serious effect which the diversion of its 
revenues would have on Northwest is indicated by the 
fact that the minimum estimate of $9,403,000 is equivalent 
to 11 per cent of Northwest’s total domestic operating 
revenues in the year 1959 and an even higher percentage 
of the total revenues to be realized in the current year. 
Of even greater importance is the fact that this diversion 
of revenue is over 10 times or 1000 per cent of Northwest’s 
total system net profit in the first 10 months of the cur- 
rent year. It is clear that Northwest cannot afford to 


lose any of its revenues let alone such a large portion. 
The loss of a significant portion of the 
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diversion Northwest has estimated here would have severe 
repercussions on the company and would undoubtedly 
result in operating losses on its domestic operations. To 
counteract this serious situation, it would be necessary 
to curtail services and schedules. This necessarily would 
reduce Northwest’s ability to compete effectively. North- 
west’s stockholders and employees should not be expected 
to bear the burden of problems created by Capital. 


245 
(3759) 
3758 


United alleges that if the proposed merger is not ap- 
proved Capital is doomed to certain extinction. This is 
not by any means a certain result since other remedies 
to Capital’s difficulties are avaliable. As the Board has 
indicated in Order E-15134 some of the available remedies 
are (1) temporary subsidy relief for Capital, (2) the 
possibility that certain of Capital’s route authorities 
should be altered or suspended, (3) the elimination of 
unprofitable segments and services of Capital and (4) 
consideration of whether certain of Capital’s routes should 
be transferred to other carriers. Mr. Neelands, the 
Chairman of Capital’s Board of Directors, has testified 
that if a solution could be found for the satisfaction of 
Capital’s debt and competitive equipment acquired, Capi- 
tal’s present routes could be operated profitably. Under 
the provisions of Section 406(b) of the Federal Aviation 
Act, subsidy is available to all certificated mail carriers 
including Capital. Certainly temporary subsidy relief 
ean be made available to Capital pending the Board’s 
study of its problems and possible solution, this is a 
more sound course of action than the single all or nothing 
alternative of expedited consideration of the proposed 
merger of Capital’s entire system with that of United. 
Furthermore, continued operation of the company— 
through a receiver, if necessary—in combination with 
some or all of the above alternatives including temporary 
subsidy relief would be an additional remedy. 
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* * * created by and as a direct result of the increased 
losses or reductions in profits and revenues through 
diversion if the merger is approved. 
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No one is contending that United needs strengthening 
and its present favorable position is illustrated by the 
fact that United has recently reported that the third 
quarter of this year produced the largest earnings of any 
like period in the history of the company. Its net profits 
in this period were $8,007,445, an increase from $6,965,812 
for the corresponding quarter of 1959. The huge con- 
centration of further economic power in a single carrier 
which is proposed here will place tremendous competitive 
advantages and leverage in the hands of United and have 
serious adverse impacts on smaller carriers such as 
Northwest. The large losses in revenues that Northwest 
would suffer would affect its services not only in directly 
competitive markets but over its entire domestic system. 
Contrary to the allegation in Exhibit UC-500, the merger 
would have very susbtantial adverse effects on competi- 
tive relationships in the industry. 
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NORTHWEST ORIENT AIRLINES 
1885 University Avenue, St. Paul 1, Minnesota 


October 12, 1960 


Mr. Thomas L. Wrenn 
Associate Chief Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 


Re: United/Capital Merger Case, Docket 11699 


Dear Examiner Wrenn: 


Enclosed you will find the Rebuttal Exhibits of North- 
west Airlines in the above entitled proceeding. 
Copies have been sent to all parties of record. 


Very truly yours, 


/s/ C. L. Stewart 
C. L. Srewarr 
Vice President—Plans 
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NORTHWEST ORIENT AIRLINES 
1885 University Avenue, St. Paul 1, Minnesota 


October 14, 1960 
Mr. Thomas L. Wrenn 
Associate Chief Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 
Re: United/Capital Merger Case, Docket 11699 


Dear Examiner Wrenn: 


Enclosed you will find Rebuttal Exhibits NWA-200 and 
NWA-201 of Northwest Airlines in the above entitled 
proceeding, which were not included in the original filing. 


Copies have been sent to all parties of record. 
Very truly yours, 


/s/ C. L. Stewart 
C. L. Srewarr 
Vice President—Plans 
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INDEX OF EXHIBITS 
of 
NORTHWEST AIRLINES, INC. 
in the 
UNITED/CAPITAL MERGER CASE 
Docket No. 11699 


Title 


I 


Acquisition of Capital by United Will Result in 
an Unwarranted Concentration of Power in a 
Single Carrier 


Narrative Introduction 


United Ranks Second in Size and Capital Fifth 
or Sixth Among Domestic Trunkline Carriers 


United and Capital Together Had 24 Percent 
of Total Trunkline Assets, As of September 
30, 1958 


United and Capital Together Had 26 Percent 
of Total Trunkline Industry Operating Rev- 
enues, Year Ending September 30, 1958 


United and Capital Together Carried Over 25 
Percent of Total Trunkline Industry Passenger 
Miles, Year Ending September 30, 1958 


United and Capital Together Carried 26 Per- 
cent of Total Trunkline Industry Revenue Ton 
Miles, Year Ending September 30, 1958 


Title 
United and Capital Together Carried 26 Per- 


cent of Trunkline Industry Revenue Passenger 
Originations, Year Ending September 30, 1958 
Not Used 

United Already Has Greater Access Than Any 
Trunk Carrier to Passengers Travelling Over 
300 Miles 

United Has Access to a Far Greater Volume of 
Passenger Miles Over Segments in Excess of 
300 Miles Than Any Other Carrier 

Acquisition of Capital Would Give United an 
Overwhelming Access to the Domestie Airline 
Market 


Acquisition of Capital Would Increase United’s 
Access to U.S. Population by 94 Percent and 
Give It Access to 74 Percent of the Population 
Served by Domestic Trunklines 


Acquisition of Capital Would Permit Direct 
Service by United to Cities with 75 Percent of 
the Effective Buying Income of all Cities Served 
by Domestic Trunklines 


Acquisition of Capital Would Permit Direct 
Service by United to Cities Generating 73 Per- 
cent of the Total Retail Sales of All Cities 
Served by Domestic Trunklines 


Acquisition of Capital Would Increase United’s 
‘Access to Passenger Traffic in the Top 100 City 
Pairs by 20 Percent and Would Give United 
‘Access to Markets with 71 Percent of Such 
Traffic 


118-119 
120 
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Title 


Acquisition of Capital Would Increase United’s 
Access to Passenger Miles in the Top 100 City 
Pairs by 10 Percent and Would Give United 
Access to Markets with 66 Percent of Such 
Traffic 


Not Used 


The Board Has Never Approved an Airline 
Merger Between Domestic Air Carriers Which 
Even Approaches the Degree of Domination 
Inherent in the United/Capital Proposal 


Addition of Colonial to Eastern, a Big Four 
Carrier, Is Nowhere Near Comparable to the 
Addition of Capital to United 


Acquisition of Capital by United Would Sub- 
stantially Increase the Gap in Size Between 
the Big Four and the Smaller Trunks Year 
Ending September 30 1958 


Capital Has Received Route Awards from the 
Civil Aeronautics Board Since 1947 with a 
Total Annual Potential Based on 1956 Travel 
Levels of Almost 3 Billion Passenger Miles 
Per Year 


Four of the Top Ranking Interstation Markets 
Will Be Without Effective Competition If 
United’s Acquisition of Capital Is Approved 


Not Used 


Merger of Capital Into United Would Create a 
Domestic Trunk Carrier 5 Times the Size of 
Northwest and Result im Substantial 
Diversion of Revenue from Northwest 


Narrative Introduction 


The Combined United/Capital System Would 
Almost Completely Duplicate Northwest’s Do- 
mestic Route Structure 


Over 38 Percent of Northwest’s Domestic Pas- 
senger Revenues Are Earned in Markets Com- 
petitive with United, a Carrier 3% Times 
Northwest’s Size 


Over 33 Percent of Northwest’s Domestic Pas- 
senger Revenues Are Earned in Markets Which 
Are Competitive with Capital, a Carrier 10 to 
90 Percent Larger than Northwest 


Over 62 Percent of Northwest’s Domestic Pas- 
senger Revenues Are Earned in Markets Which 
Would Be Competitive with the United/ Capital 
System, a Carrier Five Times as Large as 
Northwest 


Not Used 


United Has Recognized that a Dominant Posi- 
tion by One Carrier Can Force Another Car- 
rier into a Position of Competitive Inequality 


Dominant Position Created by United’s Acqui- 
sition of Capital Ilustrated by Competitive In- 
equality Facing Northwest at Stations Such as 
Washington, D. C. 
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Title 


sei Os A ee 
208 United Already Has a Substantially Stronger 
Domestic Route Than Northwest 


209 (Rev.) United Plans to Divert Substantial Revenues 
from Northwest to Support Increased Services 
at Stations Such as the Twin Cities Served by 
Northwest 


United Plans to Divert Substantial Revenues 
from Northwest to Support Increases in Fre- 
quencies and Capacities Over Capital Routes 
Which Parallel Northwest 


United by Acquisition of Capital Would Divert 
from $7 Million to $914 Million in Revenue from 
Northwest Annually—Year Ending July 31, 


1960 


ACQUISITION OF CAPITAL BY UNITED WILL 
RESULT IN AN UNWARRANTED CONCENTRATION 
OF POWER IN A SINGLE CARRIER 


The acquisition of Capital by United will have far 
reaching effects on the Nation’s domestic air transporta- 
tion industry. Both are large and powerful carriers with 


extensive route systems serving @ major share of the 


nations largest air traffic markets. United by all signifi- 
cant measures is the nation’s second largest carrier and 
Capital either the fifth or sixth largest airline (NWA- 
101). Both are strong carriers with inherently profitable 


basic route structures. They represent a significant and 
major part of the domestic trunkline industry and together 
are substantially larger than the next largest domestic 
trunkline. This is demonstrated by the following facts: 
Percent Capital/ Percent United 

United of Capital of 


Domestic 
Trunklines 


Assets 24% 
Total Operating Revenues 26 
Passenger Miles 25 
Revenue Ton Miles 26 
Passenger Originations 26 


Source: NWA-102-106 


As impressive as these figures are, they do not begin to 
tell the complete story. 
The merged United/Capital system will have access to 


many markets which neither carrier presently serves in- 
dividually. The large size of the merged company will 
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give it even greater identity in the national travel picture. 
United itself estimates that the “Additions Resulting from 
the Merger” will be fifteen percent greater than Capital’s 
actual size in 1959? (Exhibit No. UC-302). In actual 
operation, the addition of Capital should add even more 
traffic to United’s route than that conservatively estimated 
by United. 
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United does not require access to any additional traffic. 
It already has almost 50 percent greater access than any 
other trunk carrier to all domestic passengers travelling 
over 300 miles (NWA-110). It also has access to a far 
greater volume of passenger miles in these mileage ranges 
than other domestic airlines (NWA-111). To a system 
which already has a potential as great or greater than 
any other domestic carrier, United would, by the acquisi- 
tion of Capital, increase its access to U.S. population by 
24 percent and obtain access to 74 percent of the popula- 
tion served by all domestic trunklines (NWA-113). The 
acquisition of Capital would permit United to serve cities 
producing 75 percent of the total retail sales of all cities 
served by the domestic trunkline industry (NWA-114, 
115). 


The great increases in access to the potential air traffic 
represented by these economic indicators translates itself 
into the hard fact that United’s access to passenger traffic 
in the top 100 city pairs would be increased by 20 percent, 
giving United access to 71 percent of the total U.S. traf- 
fic in such markets (NWA-116). United’s access to these 
major passenger mile markets would be increased to 66 


2 Allowance has been made to eliminate traffic between city pairs 
which have been removed from Capital’s routes by CAB decisions 
or have been recommended for deletion in Examiner’s initial 
decision. 
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percent of the entire industry total (NWA-117). Clearly 
such gigantic increases which will create a combine far 
larger than any other domestic carrier and overwhelm- 
ing in relation to its smaller competitors and cannot be 
justified by any of the normal tests of public convenience 
and necessity applied by the Board. Certainly United 
would never seriously be considered as an applicant for 
the multiple routes with the potential of Capital’s system. 


None of the mergers previously approved by the Board 
have had the degree of domination inherent in the United/ 
Capital proposal. This is clearly evident in the following 
facts: 


Percent United/Capital Proposed Increase in 
Share of Industry Total Is of Other Mergers 
fire oh per aeeore Meee e 


Total Operating Revenue Revenue 
Merger Revenues Passenger Miles Ton Miles 


Western/Inland 1,200% 1,425% go 


Braniff /Mid-Continent 429 475 

Delta/C&S 316 356 353 
Continental/Pioneer 1,500 1,425 2,650 
Eastern/Colonial 857 1,140 1,325 
United/Capital 100 100 100 


Source: NWA-120 
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ACQUISITION OF CAPITAL WOULD INCREASE UNITED'S 
ACCESS TO PASSENGER TRAFFIC IN THE TOP 100 CITY 
PAIRS BY 20 PERCENT AND WOULD GIVE UNITED ACCESS 
TO MARKETS WITH 71 PERCENT OF SUCH TRAFFIC 


Number of Local and 
Number of Connecting Passengers 
City Pairs in Top 100 City Pairs 
Served Year 1958? 
United 10,527,340 


Capital 6,986,131 


Total Unduplicated 12,653,163 


Percent Increased for 

United 20% 
Number of Passengers in 

Top 100 City Pairs 17,825,049 
Percent United of Total 63% 1% 


2CAB Competition Studies X 13.03 


2In addition, United would be given access without restriction 
to 7 markets with 1,816,603 passengers which are presently served 
under restriction 


Source: CAB Competition Among Domestic Air Carriers, March 
1-14 and September 17-30, 1958 
Book of Official CAB Airline Route Maps and Airport- 
to-Airport Mileages . 
Official Airline Guide, Quick Reference Edition 


258 
3804 
OU 


MERGER OF CAPITAL INTO UNITED WOULD 

CREATE A DOMESTIC TRUNK CARBIER 5 TIMES 

THE SIZE OF NORTHWEST AND BESULTS IN 

SUBSTANTIAL DIVERSION OF REVENUE FROM 
NORTHWEST 


The major competitive impact of the added route au- 
thorizations and strength United will receive from the 
acquisition of Capital will, as the Bureau of Air Opera- 
tions recognized, fall upon Northwest, Eastern and Delta. 
As Exhibit NWA-201 demonstrates, the combined United/ 
Capital system would to a very large degree duplicate 
Northwest’s entire domestic route. In the past, North- 
west has produced 38 percent of its domestic passenger 
revenues in markets where it faces competition from 
United, a carrier 3.5 times Northwest’s size (NWA-202). 
It competes with Capital, a carrier 10 to 20 percent larger 
than Northwest, in markets generating 33 percent of 
Northwest’s domestic revenue (NWA-203). While this 
has been a major undertaking in itself, Northwest’s com- 
petitive burden will be far greater if the authorizations 
and assets of these two larger carriers are combined into 
a new vastly larger and stronger competitor paralleling 
Northwest in its major domestic markets. If the pro- 
posed merger is approved by the Board, Northwest would 
be faced with competing for 62 percent of its domestic 
passenger revenue with a huge new carrier which would 
be five times Northwest’s size (NWA-204). 


In the Great Lakes-Southeast Service Case heard only 
three years ago. United recognized that a dominant posi- 
tion by one carrier in a particular market can force an- 


2 Bureau Counsel’s Answer to Motions and Petitions, Docket 
11699, dated September 20, 1960, page 7. 
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other carrier into a position of competitive inequality 
(NWA-206). In support of its application for turn- 
around authority between Chicago and Washington, Unit- 
ed submitted a series of exhibits which were designed to 
show that removal of United’s restriction was needed “to 
improve United’s inferior competitive position at Wash- 
ington”? (NWA-206). Northwest occupies the same in- 
ferior position with respect to United and Capital at 
Washington today and its position will be materially 
worsened if United’s and Capital’s routes and assets are 
combined. This example is only illustrative of the in- 
equitable competitive position in which Northwest will 
find itself since the same type of facts apply at every 
major domestic station Northwest serves. 
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In recognition of the great increase in competitive 
leverage it will be able to impose on smaller carriers, 
United’s exhibits disclose that it plans to operate a sched- 
ule pattern which will result’in very substantial diversion 
from Northwest. Using the Twin Cities as an example, 
we find that United proposes to operate 23 percent more 
departures than are presently being operated by Capital 
(NWA-209). Farther, since United proposes to operate 
turbojet equipment with substantially more seats than 
Capital’s 45-seat Viscount equipment, United will quite 
obviously have to carry far more traffic than has Capital 
if it is to support its proposed expanded volume of service 
over routes paralleling Northwest. 


2 Exhibit No. U-B, Docket 2396 et al., page 17. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 


In the Matter of the Application or 


Unirep Am Luxss, Inc. 
and 
Carrrau Artrvgs, Inc. 


under Section 408 and such other sections of we 
Federal Aviation Act of 1958 as may be appli- 
cable for approval of the merger of Capital Air- 
lines, Inc., into United Air Lines, Inc. 


BRIEF TO EXAMINER ON BEHALF OF 
DELTA AIR LINES, INC. 


L 


INTRODUCTION 


United and Capital? by application dated August 11, 
1960, seek approval for the merger of Capital into United. 


The application, as filed, sought approval of the merger 
agreement: 


«“ _. under Section 408 and such other Sections of the 
Federal Aviation Act of 1958 as may be applicable 
72 


2 All parties, agencies, regulations and statutes will be referred 
to herein by their commonly-abbreviated names. 


2 Application, pp. 1 and 2, emphasis supplied. 
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The application prayed for approval of the agreement 
and for: 


“ 


. .. granting to United ... and Capital . . . such 
other, further and different relief as the Board may 
deem appropriate ...”* 

Despite this invocation of the Board’s general and dis- 
eretionary powers, the case was not tried on the basis of 
the application as filed. 


4655 


Rather, the issues and evidence were arbitrarily restricted 
to presentation of the merger agreement on an “as-is-or- 
nothing” basis. 

United, Capital and Vickers have made every effort to 
persuade the Board, the Examiner and the general public 
that there are only two alternatives presented for decision: 


1) Approval of the merger, “as is”; or 
2) Bankruptcy of Capital. 


It strains credulity that the parties should ask the Ex- 
aminer and the Board to accept such a bald and unsup- 
ported self-serving conclusion. 


The way in which United and Capital nevertheless have 
restricted the proceeding was well summarized by the 
Examiner himself, at the outset of the case when he said: 


“T>) me it comes down to this: United and Capital 
have submitted that (sic) as a package deal and you 
stand or fall on that package deal. subject, of course, 
to the Board imposing labor conditions or conditions 
that might deal . . . with the inclusion of certain 
matters such as rate base or other such matters of 
that kind...” 


37d. at p. 2, emphasis supplied. 
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To which counsel for United replied: 


“That is correct.” * 


But the Board’s power—and, indeed its duty—to im- 
pose any reasonable terms and conditions, and to make 
any modification, which is necessary to protect the public 
interest, is clear on the face of the statute itself. Thus, 
Section 408(b) directs the Board to approve a merger 
only 


“_. upon such terms and conditions as it shall find 
just and reasonable and with such modifications as it 
may prescribe...” 
Despite these clear powers, out of an abundance of 
caution, Delta filed motions at the outset of this case? 
requesting the Board to go even further and actually in- 


clude issues involving: 
1) The possibility of termination, suspension or transfer 
to a carrier other than United of certain portions 
of existing Capital authority; or 
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2) The necessity of certificating a carrier in addition 
to United into markets where the merger of Capital 
and United, without other affirmative action, would 
eliminate all effective competition. 


This the Board refused to do.? But in none of its orders 
did the Board indicate that this proceeding should not 


27Tr. pp. 16-17. See also “Report of Prehearing Conference” 
served September 19, 1960, and “Ruling on Objections and Ex- 
ceptions to Prehearing Conference Repo! ” dated September 29, 
1960. 


2 Dated September 13 and September 14, -1960.- 


2See Order E-15814, adopted September 23, 1960, denying mo- 
tions and petitions and Order B-15913, adopted October 18, 1960, 
denying petitions for reconsideration. 
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examine into the general subject of terms and conditions, 
and/or modifications, which may have to be imposed upon 
the merger agreement in order to satisfy all requirements, 
and protect all interests, of the overall public. The Board 
could not have foreclosed such examination without ille- 
gally abdicating a portion of its power and shirking a 
part of its responsibilities under the Federal Aviation 
Act. The Examiner’s acquiescence in the efforts of 
United and Capital to restrict the issues to approval or 
disapproval on an “as is” basis, therefore, not only has 
improperly limited all issues to those directly raised by 
Sections 401(h) and 408 of the Act, but, in effect and 
without Board approval, has rewritten Section 408(b) by 
arbitrarily restricting the permissible “terms and condi- 
tions” to those involving labor protective provisions and 
rate base, and by completely eliminating the Board’s power 
to make necessary modifications in the merger proposal. 


Delta submits that the United-Capital position and the 
Examiner’s approval thereof are improper and contrary 
to law. By foreclosing Delta at the outset from intro- 
ducing evidence or argument concerning “modification” of 
the agreement or imposition of “terms and conditions” 
(other than in the two limited areas selected by United 
and Capital), Delta has been denied a fair hearing and 
due process of law. These improperly enforced restric- 
tions on the case have limited the ability of the parties 
to build a complete record concerning all of the public 
interest factors which the Board must consider in passing 
upon this merger. Nevertheless, at this late date the 
Examiner and 


4657 


the Board could largely vitiate this denial of due process 
by rejecting the applicants’ position and by imposing 
proper and necessary “terms and conditions” and/or 
“modifications.” 
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The third solution, however, which would avoid bank- 
ruptcy and protect the public, is a sensible and sound 
merger, one which will have a minimum impact upon 
Capital’s creditors, stockholders and employees, but at the 
same time cause the least harm to the creditors, stock- 
holders and employees of Capital’s present competitors. 
If the Board will recognize its legal powers and its regu- 
latory responsibilities, there is no reason why such a sensi- 
ble merger cannot result from this proceeding. It is 
affirmative action in this direction which Delta urges upon 
the Board as its legal duty and its moral obligation in 
this case. 


Reluctantly, Delta is forced to oppose the present mer- 
ger proposal, offered as it is by United, Capital and Vick- 
ers on an “all or nothing” basis. But with only a limited 
exercise of the Board’s Section 408(b) powers to “eondi- 
tion” and/or “modify” any merger proposal, absorption 
of Capital by United, except for the present legal im- 
pediment discussed in Section II of this Brief, could be 
rendered sound and sensible, and thus in the public inter- 
est. As now proposed, the United/Capital 
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merger would eliminate excessive competition in a number 
of markets served by the relatively strong United/Capital 
east-west routes, but improperly would intensify uneco- 
nomic multiple competition along the weaker north-south 
Delta/Eastern/Capital routes. The “eonditions” or “modi- 
fications” which Delta will urge be imposed have as their 
object an improvement in the north-south air route pat- 
tern comparable to the improvement envisioned by United 
in the east-west pattern. 


Thus, Delta urges that the merger be approved, if at 
all, only subject to “modifications”—or “terms and con- 
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ditions”—prohibiting the transfer of Route 51, as pres- 
ently constituted, to the surviving carrier. At the mini- 
mum, the Examiner and the Board, in one of the three 
ways outlined below, must prohibit transfer to United of 
Capital’s operating authority between New York/Newark, 
Philadelphia, Baltimore, Washington, Atlanta and New 
Orleans. At the same time, the Board might indicate its 
willingness to approve the transfer of these latter au- 
thorities to one of the other two carriers now serving 
the markets, so that United or Capital would obtain a 
fair and reasonable compensation for the assets now at- 
tributed to those authorities, and so that employees pres- 
ently connected with them would appropriately be pro- 
tected. 

In the event that the Examiner or the Board should 
decline to require modifications, or to impose conditions, 
Delta then urges that the merger be denied but that the 
order of denial—like an order suspending a tariff filing 


pending investigation—be accompanied by appropriate 
indication of the changes or modifications in the original 
agreement that would lead to early approval of the agree- 
ment as modified. 


Delta suggests three alternative “conditions” or “modi- 
fications” which would render approval of the merger 
-consonant with the public interest and the existing eco- 
nomics of operation in the area of Route 51. These sug- 
gestions, listed in order of preference, are as follows: 


1) The Board could impose a condition prohibiting 


nonstop service in all of the following eight markets: 
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Atlanta-Washington New Orleans-Washington 
Atlanta-Baltimore New Orleans-Baltimore 
Atlanta-Philadelphia New Orleans-Philadelphia 
Atlanta-New York/Newark New Orleans- 

New York/Newark 
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2) The Board could 
a) Refuse to transfer the Asheville-New Orleans por- 
tion of Segment 2 and the Norfolk-New York 
Borer of Segment 3 of the Route 51 certificate, 
a 
b) Substitute a new Restriction No. 4 to the Route 
51 certificate providing that flights serving either 
New York or Philadelphia and a point on Seg- 
ment 1 of Route 51 south of Pittsburgh must also 
serve Pittsburgh; or 
3) The Board could impose a condition prohibiting one- 
plane service between New Orleans or Atlanta and 
Washington, Baltimore, Philadelphia or New York. 
Any one of these three “eonditions” or “modifications” 
would have the practical effect of prohibiting United 
from inaugurating service in markets which Capital has 
virtually abandoned and where Delta and Eastern have 
acquired equipment and facilities and are now providing 
all services needed. 


This approach would serve and preserve the public 
interest, while moving in the direction of expedited solu- 
tion of Capital’s problem.” This could be accomplished 
either (a) by imposing these conditions as & part of the 
order approving the merger or (b) by denying approval 
of the merger as presented, but indicating the modifica- 
tions which, if accomplished, would permit an order of 
approval to issue. The statute contemplates, and the 
Board must do, no less. 


2There still will remain, however, the legal impediment to 
approval of the merger in its present form which is discussed 
in the next succeeding Section of this Brief. 
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IL. 


THE ANTI-MONOPOLY PROVISIONS OF SECTION 
408(b) BEQUIRE DISAPPROVAL 


The principal questions to be resolved by the Examiner 
and the Board in this case revolve around (a) the alleged 
benefits of the merger, (b) route integration, and (c) 
diversion. Each of these points will be discussed at 
length in subsequent sections of this brief. 


Initially, however, there is a legal question presented 
for decision, one which Delta submits alone requires 
denial of the merger as submitted. 


Section 408(b) positively prohibits the Board from ap- 
proving any merger which would result in creating a 
monopoly or monopolies and thereby (a) restrain com- 
petition or (b) jeopardize another air carrier not a party 
to the merger. By simple statutory construction, the 
use of the word “or” (underscored in the preceding sen- 
tence), rather than the word “and”, makes it abundantly 
clear that if the merger would create a monopoly which 
restrains competition, the merger may not be approved 
whether or not another air carrier actually is jeopardized 
thereby.” 


1 This legal question is in addition to the legal problems re- 
specting the Board’s power and the scope of this proceeding, which 
were discussed in the introductory section of this Brief. 


2 This conclusion is separate and apart from the Board’s finding 
in the United-Western, Interchange of Equipment Case, 1 C.A.A. 
728, at 734 (1940), that the “jeopardy” language is to be inter- 
preted as prohibiting an arrangement which results in creating 
a monopoly and thereby jeopardizing another air carrier. For 
purposes of Delta’s presentation in this case, the “jeopardy” 
argument is raised only as a “public interest” factor, under both 
Sections 401(h) and 408(b). 
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In United-Western, Interchange of Equipment, supra, 
the Board held: 


“|. that a monopoly, in addition to applying to an 
entire trade or business, has both a geographical and 
distributive significance, and applies to any part of 
the United States as distinguished from the whole 
and to any part of the classes of things forming a 
part of interstate commerce - . Sib 


Furthermore, the Board held: 
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“It is concluded, therefore, that the word ‘monop- 
oply’ as used in the first proviso of section 408(b), 
refers to a particular degree of control of air trans- 
portation, or any phase thereof, in any territory or 
section of the country. It follows that restraint of 
competition is a factor, insofar as the application of 
the proviso is concerned, only if it results from that 
degree of control which the... (Board) . . . decides 
constitutes a monopoly of air transportation.” ? (Em- 
phasis added) 

Thus, not only is the prohibition of Section 408(b) abso- 
lute if a monopoly restraining competition would result 
from approval of a merger, but the phrase “monopoly” 
has both a geographical and distributive significance, and 
applies to any part of the United States as distinguished 
from the whole. As the Board also noted in the United- 
Western case: 

“the popular meaning of ‘monopoly’ at the pres- 
ent day seems to be the sole power (or power largely 
in excess of that possessed by others) of dealing in 
some particular commodity, or at some particular 


31 C.A.A. 723 at 733. 
2Jd. at p. 784. 
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market or place, or of carrying on some particular 
business.” ? 

The merger here under consideration, as presented by 
the applicant carriers, clearly falls within the Section 408 
(b) prohibition against the formation of monopolies by 
merger in any part of the United States, as that prohibi- 
tion has been construed by the Board in the cases cited 
hereinabove. In certain major markets today, Capital 
and United absolutely control the handling of essential 
traffic movements? Under existing certificate authorities, 
in these markets Capital and United are competitive, 
pursuant to past, carefully devised Board decisions in a 
series of new route proceedings. 


In three of the markets in question (Chicago-Cleveland, 
Cleveland-Philadelphia and Detroit-Philadelphia) United 
and Capital together carry more than 99% of the total 
traffic today both local and connecting (Competitive Study, 
September 17-30, 1958). Thus United and Capital today 


carry 99.4% of the total traffic in the Chicago-Cleveland 
market, 
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99.3% in the Cleveland-Philadelphia market, and 99.6% 
in the Detroit-Philadelphia market.” 


Each of these three markets is a major and important 
one. Each of the three city pairs has traffic in excess of 


2 Jd. at p. 788, citing Indiana Farmers Guide Publishing Co. v. 
Prarie Farmer Publishing Co., 293 U.S. 268, 379 (1934) and 
Peto v. Howell, (7th Cir. 1989) 101 F. 2d 353. 


3In addition, although not all of the markets involved would 
revert to monopoly status, United’s own exhibits show that 42% 
of Capital’s airplane miles, and 37% of its revenue miles are 
derived from city pairs served in common with United (Ex. UC- 
400, p. 2). 


2See Delta Motion of September 14, 1960, Appendix A. 
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100 passengers each way per day, Cleveland-Philadelphia 
having a total of 109 passengers each way per day (Sept. 
1958), Detroit-Philadelphia 122 each way per day, and 
Chicago-Cleveland 337. In addition, United and Capital 
today carry over 94% of the total traffic of 464 passengers 
each way per day in the Cleveland-New York market.” 
Although during the course of the hearing, United made 
an effort to show that competition would not be eliminated 
in the latter market if the merger is approved, the fact 
remains that TWA’s Cleveland-New York authorization 
is severely restricted and has proved to be ineffective.‘ 
Thus, although TWA has held its restricted Cleveland- 
New York authority since 1955,° TWA still operates only 
one daily round trip in this market® and, according to 
the Board’s most recent published traffic survey figures, 
carries only 3.4% of the total traffic. 


The situation presented here is virtually identical with 
a factual situation previously faced by the Board. In the 


North Atlantic Route Transfer Case,’ the Board was con- 
fronted with an agreement for the sale and transfer to 
Pan American of all the property, assets and business 
of American Overseas Airlines, including Overseas’ North 
Atlantic certificate. At the outset of that case, the Board 
recognized that transfer of Overseas’ certificate to Pan 
American would result in the creation of monopolies in 


2 United’s President Patterson recognized the fact that United 
and Capital together have handled virtually all of the traffic 
moving between these four important pairs of points in recent 
years (Tr. pp. 50-51). 


Ex. UC-501. 


‘This was admitted by United’s Witness Patterson on cross- 
examination (Tr. p. 51). 


3 Cleveland-New York Nonstop Service, 21 C.A.B. 760 (1955). 
¢ Official Airline Guide, November 1960. 
711 CAB. 676 (1950). 
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major markets. Accordingly, the Board instituted a pro- 
ceeding to determine whether, if the acquisition should 
be approved, there should be any alteration, amendment 
or modification 
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of the certificates previously issued to Overseas, Pan 
American and TWA. 


This Board-instituted investigation was consolidated 
with the route transfer case. At the conclusion of the 
case, with the approval of the President, the Board au- 
thorized transfer of Overseas’ certificate to Pan American, 
but made certain changes in the consolidated certificate 
and simultaneously amended TWA’s certificate so as to 
assure continuation of two-carrier competition between 
the United States and London, Paris, Rome and Frank- 
furt—competition which would have been eliminated by 


more approval of the merger without other action. In 
the absence of such awards to TWA, the Overseas-Pan 
American merger would have had to be disapproved, as 
creating prohibited monopolies in air transportation. 


In this case, Delta requested the Board to institute an 
investigation similar to the one which was included in the 
North Atlantic Route Transfer Case, and which would 
have allowed certification of some other carrier into major 
markets where mere approval of the United-Capital mer- 
ger will create monopolies in major air transportation 
markets. This Delta request was denied, however, and 
the Board allowed United and Capital to carry the appli- 
cation to hearing on an “as-is-or-nothing” basis. But the 
fact remains that monopolies condemned by Section 408 


2Delta’s Motion of September 14, 1960, for Institution of an 
Investigation and for Consolidation of that Investigation With 
the United-Capital Merger Proceeding. 


272: 
(4666) 


would be created through approval of the merger “as is”, 
and these facts have been confirmed on the record in this 
case, as seen above. As a result, the Board has placed 
itself in a position where: 

1) The United-Capital merger cannot legally be ap- 
proved, due to the fact that mere approval will 
result in the creation of significant monopolies re- 
straining competition in major domestic air traffic 
markets; but 

2) The Board cannot modify the route certificates of 
United, Capital and other trunk carriers in the area, 
in order to avoid creation of illegal monopolies 
which would arise through approval of the merger. 

Delta respectfully submits, therefore, that the Board 

is legally prohibited from approving the United-Capital 
merger as presented by the applicants and as tried before 
the Board’s Examiner. 
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IV 


THE PROPOSED MERGER IS NOT THE ONLY 
SOLUTION TO CAPITAL’S FINANCIAL 
PROBLEMS 


The applicants claim that unless the proposed merger 
is approved Capital is doomed to certain extinction. This 
is not by any means a certain result since other remedies 
to Capital’s difficulties are available. As the Board has 
indicated in its order of investigation, other available 
remedies include: (1) temporary subsidy relief for Capi- 
tal, (2) the possibility that certain of Capital’s route 
authorities should be altered or suspended, (3) the elimi- 
nation of unprofitable segments and services of Capital 
and (4) consideration of whether certain of Capital’s 
routes should be transferred to other carriers." Mr. 
Neelands, the Chairman of Capital’s Board of Directors, 
testified that if a solution could be found for the satis- 
faction of Capital’s debt and competitive equipment ac- 
quired, Capital’s present routes could be operated profit- 
ably (Tr. 146). Thus it cannot be argued that Capital 
is an inherently weak carrier which would be forced out 
of business in any event because of nature of its route 
system. The two real problems then are the threatened 
foreclosure by Vickers and the alleged critical cash posi- 
tion of the carrier. As will be shown, neither of these 
situations can be said to present a strong likelihood that 
Capital will be forced to cease operations if the merger 
is not approved. 


1QOrder E-15134, page 5. Northwest’s witness discussed the 
availability of these alternative remedies in testimony which was 
unchallenged by the applicants. (NWA-A, page 10). 


274 
(4754) 
4754 


Despite Vickers’ claim that it will press forward with 
foreclosure and liquidation if approval of the merger is 
not forthcoming by February 1, 1961, it is highly unlike- 
ly, as a practical matter, that such a course of action 
would be followed at least insofar as liquidation of the 
Capital assets is concerned. Repossession of Capital’s 
flight equipment would not be feasible in today’s aircraft 
market. It would present Vickers with the virtually in- 
surmountable burden of disposing of these near obso- 
lescent aircraft. As United’s treasurer testified, “the 
market would be glutted” even by the sale of its fleet of 
prime-competitive pure jet aircraft (UC-E, page 4). It 
is clear that the sale over a short period of time of 56 
Viscounts would probably not result in the realization of 
anything substantially more than the scrap value of this 
equipment. Therefore the only practical approach for 
Vickers would be to permit the continuation of Capital’s 
operations—through a receiver, if felt necessary to pro- 
tect its interests—and to have the carrier seek the subsidy 
relief to which all certificated mail carriers are entitled. 
The company could then pursue some or all of the above- 
cited alternatives as a means of finding a full solution 
to the present problems. It should be noted that many 
railroads have been successfully operated while in re- 
ceivership for substantial periods of time. 


‘Mr. Lochiel has testified that “cash is one of Capital’s 
most serious and major survival problems” (UC-D. page 
3). He stated farther that there is serious doubt as to 
Capital’s 
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ability to maintain the cash necessary to operate the com- 
pany through the winter. This cash problem is not a 
new thing to Capital. In its petition for subsidy filed 
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in March 1960, Docket 11241, it was stated at page 8 
that: 


Capital’s cash position is critical. In view of the 
major losses which Capital has already experienced 
and the further major losses which Capital has pro- 
jected for the next ensuing year, it is imperative 
that this subsidy mail rate, or an appropriate interim 
rate, be immediately established to prevent any fur- 
ther deterioration of Capital’s critical cash position 
to enable Capital to meet its pressing current and 
necessary operating expense obligations. 
Capital subsequently sought an early remedy to this 
problem by filing a motion for the immediate establish- 
ment of a temporary subsidy mail rate (See Capital’s 
Motion of April 25, 1960, Docket 11241). As this motion 
stated at page 3: “Capital’s current financial crisis is 
precisely the type of situation for which the temporary- 
rate procedure was designed.” Thus Capital has recog- 
nized that there is a quick remedy to the cash problem 
which is available to it under the provisions of Section 
406(b) of the Act. When questioned as to why he recom- 
mended that Capital’s subsidy application be withdrawn, 
Mr. Neelands stated that it was “basically because I don’t 
believe in subsidy” (Tr. 153). This certainly presents 
no sound basis for not seeking temporary subsidy relief 
as a means of solving the current cash problem. As noted 
previously, Mr. Neelands testified that if Capital could 
obtain adequate financing and effective competitive equip- 
ment, Capital with its present route structure could oper- 
ate profitably (Tr. 146). The Act clearly 
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sets forth the basis upon which subsidy can be granted 
and. as we have seen. the temporary rate procedures are 
available for just this sort of problem. Capital cannot 
claim, therefore, that its critical cash situation means 
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that it will not be able to operate through the winter if 
the merger is not approved. Operations can be continued 
by use of this readily available remedy pending a more 
permanent solution of Capital’s problems along the lines 
discussed above. 


In view of the above, the threat of cessation of opera- 
tions is more apparent than real. To support a conclu- 
sion that such an eventuality was actually likely to occur 
would require, among other things, a finding that Capital 
would not be eligible for subsidy under the provisions 
of Section 406(b). There is clearly no basis for such a 
finding in the record herein and certainly Capital itself 
has never taken this position. The fact that it filed a 
petition for subsidy earlier this year clearly shows that 
it maintains that it has such a right. Therefore, the 
threat of abandonment of operations cannot be used as 
a basis for overriding the many other serious public in- 
terest objections to this merger; nor does it present a 
basis for finding an exception to the statutory bar of the 
first proviso of Section 408(b)—if, indeed, such an ex- 
ception could be made in any event. 
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DELTA SUGGESTS THREE ALTERNATE SETS OF 
“CONDITIONS” OR “MODIFICATIONS” WHICH 
WOULD RENDER APPROVAL CONSONANT WITH 
THE PUBLIC INTEREST AND CONSONANT WITH 
THE OPERATIONAL ECONOMICS OF ROUTE 51 


The Board should: 


1) Impose a condition prohibiting nonstop service in 
all of the following eight markets: 


Atlanta-Washington New Orleans-Washington 
Atlanta-Baltimore New Orleans-Baltimore 
Atlanta-Philadelphia New Orleans-Philadelphia 
Atlanta-New York/Newark New Orleans- 

New York/Newark 


OB 


2) Refuse to transfer the Asheville-New Orleans por- 
tion of Segment 2 and the Norfolk-New York por- 
tion of Segment 3 of the Route 51 certificate, and 


Substitute a new Restriction No. 4 to the Route 51 
certificate providing that flights serving either New 
York or Philadelphia and a point on Segment 1 of 


278 
(5191) 


Route 51 south of Pittsburgh must also serve Pitts- 
burgh; 
OB 
3) Impose a condition prohibiting one-plane service be- 


tween New Orleans or Atlanta and Washington, 
Baltimore, Philadelphia or New York. 


None of these modifications would significantly decrease 
the value of the “package” to United. 
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APPENDIX C 


MONOPOLIES CREATED IN EVENT 
OF CAPITAL’S LIQUIDATION 


Markets Passengers 
(1959) 


10 132,360 
5 13,800 
76 539,320 
8 237,880 
11 383,040 
581,400 

198,440 


2,086,240 


AMERICAN AIRLINES EASTERN AIR LINES (cont’d) 


Buffalo — Chicago — Pittsburgh 
Knoxville — Baltimore — Charleston 
— New York Baltimore —*Greensboro 
— Philadelphia —*Mobile 
— Washington . eek 
Memphis  — Buffalo Shasenstes ue 
— Charleston Durham 
— Cleveland —*Baltimore 
Rochester — Chicago —*Philadelphia 
— Cleveland —*Charlotte 
—*Greensboro 
EASTERN AIR LINES —_*Winston 
Atlanta — Cleveland Salem 
— Pittsburgh Charlotte —*Greensboro 
— Charleston —*Winston 
Birmingham — Chattanooga Salem 
—*Mobile —*Raleigh- 
—*Raleigh- 
Durham —*Richmond 
—*Richmond —*Charleston 
— Cleveland — Akron 
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EASTERN AIR LINES (cont'd) EASTERN AIR LINES (cont'd) 


— Cleveland New Orleans —*Raleigh- 
— Pitsburgh Durham 
Charleston — Minneapolis/ —*Richmond 
— Cleveland 
— Pittsburgh 
— Charleston, 
W. Va. 
New York —*Mobile 
—*Raleigh- 
Durham 
Pittsburgh — Jacksonville 


— Ft. Lauder- 
dale 
— Jacksonville 


Winston Salem —*New York 
—*Memphis 
Richmond —*Atlanta 


DELTA AIR LINES 


—*Philadelphia 

—*Raleigh- Birmingham — Knoxville 
Durham Asheville — Knoxville 

— Chattanooga Asheville — Detroit 

—*Philadelphia Chattanooga — Detroit 

—*Raleigh- Knoxville — Detroit 
Durham 

—*Richmond 
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NATIONAL AIR LINES 


— Norfolk 
— Newport 

News 
— Norfolk 


Baltimore 


Washington 


— Norfolk 
— Newport 
News 
— Norfolk 
— Newport 
News 


New York 


Philadelphia 


NORTHWEST AIRLINES 


— Cleveland 

— Milwaukee 

— Minneapolis/ 
St. Paul 

— Detroit 

— Washington 

— Minneapolis/ 
St. Paul 

— Minneapolis/ 
St. Paul 

— Detroit 

— Minneapolis/ 
St. Paul 


Baltimore 


Cleveland 


Washington 


New York 


Minneapolis/ 
St. Paul 
Milwaukee 


— Pittsburgh 
— Washington 


UNITED AIR LINES 


Baltimore 
Akron 


— Toledo 

— Chicago 

— New York 
— Milwaukee 
— Philadelphia 


Chicago — Cleveland 


(5242) 


UNITED AIR LINES (cont'd) 


Cleveland 
Washington 
New York 
Milwaukee 


Philadelphia 


Toledo 


OTHER 
Asheville 
Charleston 
Charlotte 
Chicago 


Cleveland 


Flint 


— Toledo 
— Youngstown 
— Philadelphia 
— Toledo 
— Toledo 
— Youngstown 
— Philadelphia 


— Milwaukee 


— Charlotte 

— Bristol 

— Bristol 

— Knoxville 

— Knoxville 

— Grand Rapids 


— Grand Rapids 


Grand Rapids — Lansing 


Greensboro 
Huntsville 
Lansing 


— Milwaukee 
— Muskegon 
— Minneapolis 
— Detroit 

— Knoxville 
— Memphis 
— Milwaukee 
— Muskegon 
— Minneapolis 
— Detroit 
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OTHER (cont'd) OTHER (cont'd) 


Milwaukee — Muskegon Raleigh- 
Muskegon — Detroit Durham — Knoxville 
— Minneapolis/ Saginaw — Detroit 
St. Paul Winston Salem — Raleigh 
Pittsburgh — Charleston — Knoxville 


*Indicates monopolies which would be obtained by Eastern 
under its proposed nontransfer of New York-Atlanta-New Orleans 
route. 


NOTE: Traffic data is from the Third Quarter 1959 local 
origination-destination survey multiplied by four to reflect entire 
year. 
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INTRODUCTION 


In this proceeding United,’ the second largest of the 
Big Four carriers, is asking the Board to permit it to 
purchase the routes and assets of one of the largest of 
the eight smaller trunklines. Acquisition of Capital’s 
route system, as proposed by United herein, would give 
that carrier a position of unprecedented dominance over 
the domestic air transportation industry, would establish 
monopolies in many leading markets and substantially 
lessen competition in others, would cause crippling diver- 
sion from smaller carriers, and would create further im- 
balance between the Big Four and the smaller trunklines. 
In short, the net result would be to upset, in a single 
move, over twenty years of Board efforts toward 


2 All carriers are referred to by their commonly used names. 
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“ _ . encouragement and development of an air trans- 
portation system properly adapted to the present and 
future needs of the foreign and domestic commence of 
the United States, of the Postal Service, and of the 
national defense.” * 


Northwest would be the most seriously jeopardized of 
all carriers by the new giant United-Capital system. 
Markets which produce over 62 per cent of Northwest’s 
domestic passenger revenues would be directly affected, 
with the resultant diversion of $9,500,000 per year. More- 
over, pending applications of Northwest for new route 
authority in such markets as Twin Cities-Boston, Seattle- 
Buffalo, ete., may well be effectively excluded from future 
consideration by virtue of the new one-carrier authority 
granted the merged company as & result of this proceed- 
ing. eee 


¢ © © the proviso in the instant situation. Northwest’s 
arguments with respect to the jeopardy to other carriers 
as a result of the merger goes to the public interest con- 
siderations at issue herein and not to the question of the 
statutory bar of Section 408(b). 


The legislative history of the Act shows that the pro- 


viso, as °° ° 
° e e e 


2 Declaration of Policy, Federal Aviation Act of 1958, Section 
102(a). The identical provisions were contained in the Civil 
‘Aeronautics Act of 1938, Section 2. 
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IV 


DISAPPROVAL OF THE PROPOSED MERGER 

WOULD NOT RESULT IN THE LIQUIDATION OF 

CAPITAL SINCE THERE ARE OTHER WORKABLE 
SOLUTIONS TO ITS FINANCIAL PROBLEMS 


The Examiner has adopted the applicants’ claim that 
the sole alternative to consummation of this merger is 
the bankruptcy and liquidation of Capital (I-D., page 89). 
Northwest submits that this is not by any means the 
only alternative to approval of this merger. Actually 
there are a number of practical remedies for the allevi- 
ation of Capital’s problem which can, with the aid of 
temporary subsidy support, be pursued by that company. 
Thus the Board is not faced with the choice of either 
approving this merger with all its undesirable conse- 
quences or permitting Capital to go out of business. 
Although the issues in the instant proceeding are re- 
stricted, the Board can reinstitute its general investiga- 
tion of the Capital problem and explore therein all of 
these possible alternatives. There can be no question of 
the fact that the Board has ample powers to deal with 
this matter and to put into effect whatever alternative 
or alternatives that it may eventually find to be required 
by the public interest. 


As the Board has indicated in its order of investigation, 
other available remedies include, in addition to temporary 
subsidy relief for Capital: (a) the possibility that cer- 
tain of Capital’s route authorities should be altered or 
suspended, (b) the elimination of unprofitable segments 
and services of Capital and (c) consideration of whether 
certain of Capital’s routes should be transferred to other 
carriers: Mr. Neelands, the Chairman of Capital’s Board 
of Directors, testified that if a solation 


2 Order E-15184, page 5. 
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could be found for the satisfaction of Capital’s debt and 
competitive equipment acquired, Capital’s present routes 
could be operated profitably (Tr. 146). Thus it cannot 
be argued that Capital is an inherently weak carrier 
which would be forced out of business in any event be- 
cause of the nature of its route system. The two real 
problems then are the threatened foreclosure by Vickers 
and the alleged critical cash position of the carrier. As 
will be shown, neither of these situations can be said to 
present a strong likelihood that Capital will be forced to 
cease operations if the merger is not approved. 


Despite Vickers’ claim that it will press forward with 
foreclosure and seek liquidation of the flight equipment 
covered by its lien if approval of the merger is not forth- 
coming by February 1, 1961, it is highly unlikely, as a 
practical matter, that such a course of action would be 
followed—at least insofar as the actual liquidation of the 
Capital assets is concerned. Liquidation of Capital’s 
flight equipment would not be feasible in today’s aircraft 
market since it would present the virtually insurmount- 
able burden of disposing of a large number of aircraft 
at one time. United’s treasurer testified that “the market 
would be glutted” even by the sale of its fleet of prime- 
competitive pure jet aircraft (UC-D, page 4). Moreover, 
Mr. Neelands stated that Capital’s Viscounts were “air- 
craft for which there was no known market and for which 
neither Vickers nor I believed that a market could be 
found except at a drastic reduction from the figures at 
which this fleet of aircraft was carried upon Capital’s 
books” (UC-B, page 6). Therefore the only practical 
approach for Vickers would be to permit the continuation 
of Capital’s operations, thus allowing the carrier to seek 
the subsidy relief to which 
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all certificated mail carriers are entitled. The company 
could then pursue some or all of the above-cited alter- 
natives as a means of finding a full solution to the present 
problems. The Board must not ignore these practical 
business realities and uncritically accept, as the Exami- 
ner has done, Vickers’ self-serving statement that it will 
press forward with foreclosure if the merger is not ap- 
proved forthwith. That company would obviously not 
disregard its own best interests in the matter merely to 
enforce a bare legal right. It was willing to accept a 
downward adjustment in the Capital debt as part of the 
merger package. It surely would similarly be willing 
to accept some other reasonable plan whereby it would 
eventually realize a much greater return on the debt than 
it would through a forced sale of these aircraft. Thus 
the claim that subsidy would not be a practical remedy 
because it would not immediately take care of the entire 
$34,000,000 debt is invalid. 


Even if Vickers should press forward with the fore- 
closure action, Capital could remain in operation through 
a voluntary petition for reorganization pursuant to Chap- 
ter X of the Bankruptcy Act.2 Such a petition would 
meet the “good faith” test of the statute since the im- 
mediate availability of subsidy through the temporary 
rate procedures discussed below makes it clear that a 
feasible plan of reorganization could be effected. Grant 
of such a petition would prevent liquidation and pre- 
serve Capital as a going concern, thus enabling it to work 
out a more permanent solution to its financial problems. 


The Examiner found that operations could not be con- 
tinued pursuant to Chapter X of the Bankruptcy Act 
because Capital’s losses would be 


211 US.C. 501 ef seg. 
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aggravated by operation under a referee and by the re- 
luctance of the traveling public to patronize a carrier in 
reorganization (I.D., page 89). There is nothing in the 
record to support this conclusion. Furthermore, it ig- 
nores the fact that many railroads have been successfully 
operated while in receivership for substantial periods 
of time. If this can be done successfully in the case of 
a railroad, it stands to reason that it would be even 
more feasible in the case of an air carrier which is eligible 
for Federal subsidy support. 


Mr. Lochiel, Capital’s chief financial officer, has testi- 
fied that “cash is one of Capital’s most serious and major 
survival problems” (UC-D, page 3). He stated further 
that there is serious doubt as to Capital’s ability to main- 
tain the cash necessary to operate the company through 
the winter. This cash problem is not a new thing to 


Capital. In its petition for subsidy filed in March 1960, 
Docket 11241, it was stated at page 8 that: 


Capital’s cash position is critical. In view of the 
major losses which Capital has already experienced 
and the further major losses which Capital has pro- 
jected for the next ensuing year, it is imperative 
that this subsidy mail rate, or an appropriate interim 
rate, be immediately established to prevent any fur- 
ther deterioration of Capital’s critical cash position 
to enable Capital to meet its pressing current and 
necessary operating expense obligations. 


2See Locklin, Economics of Transportation (5th Ed., 1960), 
page 547, which shows that in 1940 there were 103 railroads in 
receivership and trusteeship; that in 1950 there were 42 and that 
as late as 1958 there were 11 still being operated by receivers 
or trustees. The Board can and should take official notice of 
this significant fact. 
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Capital subsequently sought an early remedy to this prob- 
lem by filing a motion for the immediate establishment 
of a temporary subsidy mail rate.” As this motion stated 
at page 3: “Capital’s current financial crisis is precisely 
the type of situation for which the temporary-rate pro- 
cedure was designed.” Thus Capital has recognized that 
there is a quick remedy 
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to its cash problem which is available to it under the 
provisions of Section 406(b) of the Act. When ques- 
tioned as to why he recommended that Capital’s subsidy 
application be withdrawn, Mr. Neelands stated that it 
was “basically because I don’t believe in subsidy” (Tr. 
153). This certainly presents no sound basis for not 
seeking temporary subsidy relief as a means of solving 
the current cash problem. The Examiner relied on these 
and other representations of Capital witnesses and con- 
cluded therefrom that there is nothing in the record to 
discredit the view that Capital would be unable to obtain 
subsidy from the Board (I.D., page 88). Section 406(b) 
of the Act establishes the standards under which sub- 
sidy can be granted and no one in this proceeding has 
ever even alleged, no less proven, that Capital would be 
ineligible for subsidy. As we have seen, the temporary 
rate procedures are available for meeting an immediate 
cash problem. It cannot be found, therefore, that Capital’s 
critical cash situation means that it will not be able to 
operate through the winter if the merger is not approved. 
Operations can be continued by use of this readily avail- 
able remedy pending a more permanent solution of Capi- 
tal’s problem along the lines discussed above. 


The fact that it would be necessary to grant Capital 
temporary subsidy relief in order to keep it in operation 


2See Capital Motion of April 25, 1960, Docket 11241. 
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pending a final solution to its problems is no reason for 
the Board to avoid undertaking to find such an alternative 
solution. In the recent decision in the General Passenger 
Fare Investigation, Docket 8008, e¢ al. the Board noted 
that subsidy was one of the several tools available for 
dealing with the problems of the less profitable carriers: 
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The problem of accommodating the requirements 
of the weak and strong carriers is, of course, one of 
the most difficult to be found in regulation. Clearly, 
general fare increases cannot be regarded as the 
panacea capable of solving the problem. There are 
other tools which are more appropriate for use in 
dealing with the less profitable carriers. First, an 
over-all examination of the general passenger fare 
structure, an issue excluded from this proceeding, 
might well result in bringing the costs and revenues 
of the individual carriers into closer alignment. 
Second, as the Examiner pointed out, carriers whose 
needs are not met by general fare level adjustments 
ean seek higher fares, although competitive aspects 
would preclude them from charging such fares ex- 
cept on some few non-competitive segments (assum- 
ing, of course, that such fares are otherwise lawful). 
A third tool is that of route realignments designed 
to produce a more balanced competitive structure. 
Finally, we are authorized by Section 406 of the 
Act to grant subsidy payments where we find that 
such compensation is required in the interests of com- 
merce, the Postal service, and national defense. 
Whether, and to what extent, any of these approaches 
should be used will, of course, depend on all sur- 
rounding circumstances. Suffice it to say, however, 
that the Board has available to it a number of tech- 
niques for dealing with problems not amenable to 
solution by regulation of the general level of com- 
mercial fares. 


1 Order E-16068, served November 25, 1960, pages 76-77 (em- 
phasis added). 


291 
(5292) 


Thus not only could the Board never determine that 
trunkline carriers as such are ineligible for subsidy in 
view of the statutory provisions of Section 406(b), but 
it has expressly affirmed the availability of subsidy as a 
means of dealing with the problems of less profitable 
trunkline carriers. When all of the undesirable conse- 
quences of the proposed merger are considered it becomes 
clear that payment of subsidy to Capital would be far 
preferable to this “easy” solution to the Capital problem. 
Moreover, the fact that serious competitive problems 
would be created for other smaller trunklines adversely 
affected by the merger could only result in forcing these 
carriers to seek subsidy relief. Thus a return to subsidy 
by one or more trunk carriers would be likely to occur 
in any event. 
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In view of the above, the threat of cessation of Capital’s 
operations as an inevitable result of disapproval of this 
merger is seen to be more apparent than real. To sup- 
port a conclusion that such an eventuality is actually 
likely to oceur would require, among other things, a 
finding that Capital would not be eligible for subsidy 
under the provisions of Section 406(b). Such a question 
is not even an issue herein and there is absolutely no 
basis for such a finding in Board policy or in this record. 
Certainly Capital itself has never officially taken this 
position. The fact that it filed a petition for subsidy 
earlier this year clearly shows that it maintains that it 
has such a right. It follows then that the threat of 
liquidation and abandonment of operations cannot be used 
as a basis for overriding the many other serious public 
interest objections to this merger. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket 11699 


In the Matter of the Application of 


under Section 408 and such other sections of the 
Federal Aviation Act of 1958 as may be appli- 
cable for approval of the merger of Capital Air- 
lines, Inc., into United Air Lines, Inc. 


BRIEF TO BOARD ON BEHALF OF 
DELTA AIR LINES, INC. 


* © © an improvement in the north-south air route pat- 
tern comparable to the improvement envisioned by United 
in the east-west pattern. 


Delta urges that the merger be approved, if at all, only 
subject to one of the following three alternative “eon- 
ditions” or “modifications,” all of which are relatively 
limited in scope, but any one of which would render ap- 
proval of the merger consonant with existing economics 
of operation in the area of Route 51.2 These suggestions, 


20Or, in the event that the Board is disinclined to exercise its 
authority to require modifications or impose conditions, Delta then 
urges that the merger be denied, but that the order of denial 
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listed in order of preference, are: 


1) Imposition of a condition prohibiting nonstop service 
in all of the following eight markets: 
Atlanta-Washington New Orleans- Washington 
Atlanta-Baltimore New Orleans-Baltimore 
Atlanta-Philadelphia New Orleans-Philadelphia 
Atlanta-New York/Newark New Orleans- 
New York/Newark; 
or 
2) Imposition of a condition which would: 

a) Refuse to transfer the Asheville-New Orleans 
portion of Segment 2 and the Norfolk-New York 
portion of Segment 3 of the Route 51 certificate 
to United; and 

b) Substitute a new Restriction No. 4 to the Route 
51 certificate providing that flights serving either 
New York or Philadelphia and a point on Seg- 
ment 1 of Route 51 south of Pittsburgh must also 
serve Pittsburg; 

or 

3) Imposition of a condition prohibiting one-plane serv- 
ice between New Orleans or Atlanta and Washing- 
ton, Baltimore, Philadelphia or New York. 
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Any one of these three “conditions” or “modifications” 
would have the practical effect of prohibiting United 
from inaugurating service in markets which Capital has 
virtually abandoned and where Delta and Eastern have 
acquired equipment and facilities and are now providing 
all services needed. At the same time, the Board might 


—like an order suspending a tariff-filing pending investigation— 
be accompanied by appropriate indication of the changes or 
modifications in the original agreement that would lead to early 
approval of a United-Capital merger. 
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indicate its willingness to approve the transfer of these 
latter authorities to one of the other two carriers now 
serving the markets, so that United or Capital would ob- 
tain a fair and reasonable compensation for the assets 
now attributed to those authorities, and so that employees 
presently connected with them would appropriately be 
protected. 


Approval of Delta’s suggestion would have no signifi- 
cant effect upon the value of the “package” which United 
seeks to acquire. Appendix A to this Brief shows that 
Capital’s total traffic, local and connecting, between the 
pairs of points involved? was only 2.7% of its system 
total and would have been only 0.6% of the total traffic 
of the merged company. 


On the other hand, this same handful of points ac- 
counted for 62% of the estimated impact of the merger 
proposal upon Delta. 


Under these circumstances, certainly the modification 
suggested by Delta would neither emasculate the merger 
proposal nor °° ° 


Realistically, it must be recognized that Capital has 
literally abandoned certain of its most important Route 
51 markets—New York/Philadelphia/Baltimore/Washing- 
ton to Atlanta and New Orleans. And simultaneously, 
it must be recognized that both Delta and Hastern have 
financed and equipped themselves to provide all needed 
services and in fact have more than taken up the slack 
left by Capital’s withdrawal. The following table is 
illustrative : 

2.New Orleans and Atlanta, on the one hand, and Washington, 
Baltimore, Philadelphia and New York, on the other. 


2 Appendix B. 
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Delta Eastern 


1) Pure Jet DC-7 and Convair 880 DC-8 jets 
Service jets 
2) Daycoach DC-7 daycoach service Daycoach in all 
Service in all markets plus markets plus DC-8 
DC-8 daycoach New York- daycoach New York- 
Atlanta and Convair 880 New Orleans, and 
nightcoach New York- DC-8 nightcoach New 
New Orleans York-Atlanta 


C-46 service Newark- L-1049 service 
Philadelphia- New York-Atlanta- 
Charlotte-Atlanta- New Orleans 
New Orleans 


Furthermore, as noted previously, United admitted and 
the Examiner found that in these competitive Route 51 
markets United proposes no service improvements and 
the existing services of Delta and Eastern— 
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completely without regard to Capital—are more than 
adequate.? 


2See testimony of United’s Witness Patterson, Tr. pp. 71-72, 
of United’s Witness Slebos, Tr. p. 438, and I.D. p. 95. This is 
a classic example of the situation where, in the motor carrier 
field, the Interstate Commerce Commission would apply its rule 
against the transfer of dormant operating rights. The Board 
should do no less. Here Capital has virtually withdrawn from 
the New York-Atlanta and the New York-New Orleans markets, 
providing no first-class, no daycoach and no all-cargo service and 
only token nightcoach service. In many other Route 51 markets, 
in recent years Capital has provided only token first-class and 
virtually no daycoach or all-cargo service (see United Exhibit 
UC-400, p. 1, and testimony of United’s Witness Slebos at Tr. 
p. 479). The record also shows that many of Capital’s former 
services in Route 51 competitive markets were withdrawn, and 
so Capital’s participation sharply reduced, simply in order to 
obtain the aircraft with which to inaugurate service over more 
recently-certificated new segments (see testimony of Capital’s Wit- 
ness Gilfix, Tr. p. 347). 
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Nevertheless, as seen before, there is sufficient evidence 
of record to enable the Board largely to vitiate this par- 
ticular denial of due process by rejecting the applicants’ 
position and for imposing the proper and necessary “terms 
and conditions” and/or “modifications” which Delta has 
urged elsewhere in this Brief. 
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BRIEF OF EASTERN AIR LINES, INC. 
TO THE CIVIL AERONAUTICS BOARD 


The Examiner never considered Eastern’s proposed 
adjustments, and therefore the Initial Decision will be 
of little or no assistance to the Board on the Eastern 
proposal. Accordingly, Eastern has attempted in this 
brief a market-by-market analysis of the authorizations 
its proposal would affect. The revised certificate neces- 
sary to accomplish the nontransfer of Capital’s Route 51 
authorizations is attached to this brief as Appendix A. 


1The Examiner intimated that issues of “transfer” or “sus- 
pension” had been “ruled out” (I.D. 86) but a full evidentiary 
hearing was allowed with respect to Eastern’s nontransfer con- 
tentions and no evidence on that subject was excluded. Eastern’s 
current proposal is simply a refinement of the more comprehen- 
sive proposal made earlier by it. 


297 
5515 
PROCEEDINGS 


Argument of H. Templeton Brown on Behalf of United 
Air Lines, Inc. 


Delta, Eastern, and Northwest also, I really think I 
should say, have the affrontery to argue that United and 
Capital are acting in a high-handed and arbitrary fashion 
and, to use their terms, are seeking to bludgeon or to 
deliver an ultimatium to this Board when they ask the 
Board to pass upon the merits of the agreement which 
they have negotiated rather than upon the merits of an 
agreement which those carriers would negotiate for them. 

These are the carriers who were well advised of Capi- 
tal’s troubles and who do not question the accuracy of the 
report made to Mr. Neelands regarding their own lack 
of interest in a merger with Capital. 

They are scarcely, I believe, in a position to criticize 
United which suggested corrective and positive action 
rather than to sit back with them and pick the bones 
of a liquidated Capital system, nor are they in a position 
to eriticize United’s unwillingness to submit to the dis- 
memberment of approximately a third of the system 
whose acquisition United has negotiated. 

In closing, there is one statement that I would like 
to make. 

United appreciates very much the courtesy and the 
consideration of both the Examiner and the Board in 
the expedition granted to this proceeding and in this 
respect I also 
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extend my thanks to the intervening parties who I think 
have cooperated to a major extent. 

With Capital losing money at the rate of a million 
dollars a month, approximately, it would have been im- 
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possible to continue with the merger in the absence of 
such expedition. 

I recognize the fact that the February 1 date which 
is mentioned in the Capital-United agreement leaves only 
about four days for the presumed preparation of a writ- 
ten opinion. 

United will recommend to its Board of Directors that 
it defer action on its right to abandon the merger for a 
reasonable period of time and I wish to state that I am 
authorized to say, on behalf of Vickers that Vickers will 
take comparable action. 

Thank you very much. 
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CHAIRMAN GILLILLAND: Mr. Minetti has a ques- 
tion. 
MBE. MINETTI: I just want to know what you mean 


by a reasonable time. 

MR. BROWN: Mr. Minetti, in the first place the Board 
of Directors is the only body that has power to act. J 
happen to be a director myself. I have discussed matters 
with them. I do know that their attitude is being reason- 
able. What I would hope is this. I would hope that by 
February 1 we would have an indication of the Board’s 
position in the form of a press release. It seems to me 
that that is not an unreasonable expectation. 

I would hope thereafter that the opinion would be 
written as promptly as might be possible because the 
situation that we are facing with respect to Capital oper- 
ations is serious. I can’t exaggerate the importance of 
speedy action. On the other hand, what it would take 
to do this I don’t think I could precisely state. I think 
that probably you should rely upon our fairness just as 
we rely upon your fairness. 
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ARGUMENT OF RB. S. MAURER (DELTA) 
5531 


Such approval would be tantamount in our opinion to 
solving Capital’s problems merely by transferring them 
to Delta and Eastern in a continuing and aggravated 
form, and that, gentlemen, would be no solution at all. 
But we believe that a good decision can be achieved mere- 
ly by imposing a relatively limited modification such as 
Delta proposes which would have the effect of forbidding 
United to reactivate Capital’s near dormant authority 
along the New York-Atlanta-New Orleans leg of Route 51, 
a route segment which in our opinion has proven in- 
capable of supporting competition by three carriers and 
where strong two-carrier competition will remain even 
if such a modification is imposed. 

These segments we believe could be transferred to 
Delta for payment of a fair price to United and with 


appropriate protection for the Capital employes. Such 
a compromise solution will help to correct serious pass 
errors in route development by bringing to the north- 
south routes the same sort of beneficial elimination of 
excessive competition with respect to which Mr. Brown 
dealt at such length this morning in talking about remov- 
ing unnecessary competition from the east-west routes. 
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ARGUMENT OF C. EDWARD LEASURE ON 
BEHALF OF NORTHWEST AIRLINES, INC. 


Moreover, we feel there are a number of practical 
remedies within the framework of the Board’s statutory 
powers for the alleviation of Capital’s problem, which 
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can, With the aid of temporary subsidy support, be pur- 
sued by the Board and the carrier. And I think you felt 
the same way when you started a general investigation ; 
and, of course, as you said, you can reinstitute that. 

Then you could explore all possible alternatives. The 
Board is not faced with the choice of either approving 
this merger, with all of its undesirable consequences, Or 
permitting Capital to go out of business. 

I do not think that there would be any question that 
you have ample powers to deal with this matter, as you 
started to in your original investigation, and to put into 
effect whatever alternatives it may eventually find to be 
required by the public interest. 

There are two real problems facing Capital. They 


5573 


by Vickers, and the critical 
And neither of these situ- 
t a strong likelihood that 

s if the merger 


Now, despite 
with foreclosure and seek li 
ment if approval of 
that such a course 0 d be followed, at least 
in so far as the actual liquid 
cerned. 

The sale over a short period of time of such a substan- 
tial fleet, the whole Capital fleet, of aircraft, would prob- 
ably result in a loss which Vickers could not accept. 

Therefore, the only practical approach for Vickers 
would be to permit the continuation of Capital’s opera- 
tions: thus allowing the carrier to seek the subsidy relief 
to which all certificated mail carriers are entitled under 
the Act. 


301 
(5574) 


But if Vickers should attempt to foreclose, Capital could 
resist liquidation through a voluntary reorganization pur- 
suant to Chapter 10 of the Bankruptcy Act. No one has 
ever maintained that Capital’s system is inherently un- 
economic. In fact, Mr. Neelands testified that it was not. 
Therefore, with this potentially profitable system, and 
with the avail- 
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ability of temporary subsidy support, a reorganization 
would clearly be feasible. 

Now, the Examiner passed off this possibility by say- 
ing Chapter 10 would not be practical, because Capital’s 
losses would be aggravated by operation under a referee 
and by the reluctance of the traveling public to patronize 
a carrier in reorganization. 

First, I will say there is absolutely nothing in the 
record to support that. There was no discussion of it, 
or evidence. That is the Examiner’s statement. 

We say it also ignores the fact that many railroads 
have been successfully operated while in receivership 
and have worked their way out of it. 

As to the people not patronizing it, I do not think 
the railroad question is involved; but certainly the rail- 
roads may have right-of-ways. They might be a little 
hard to sell. But the air carriers still have the right 
to subsidy. 

And so, turning to the cash problem, in connection 
with its petition for subsidy filed in March, 1960, Capital 
sought a remedy to this very problem by filing for the 
immediate establishment of a temporary subsidy mail 
rate. And they stated there, and I quote, that: “Capital’s 
current financial crisis is precisely the type of situation 
for which the temporary-rate procedure was designed.” 
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And when questioned as to why he recommended that 
Capital’s subsidy application be withdrawn, Mr. Neelands’ 
only reply was, “Basically because I don’t believe in 
subsidy.” 

Now, I do not think that is any reason for not seeking 
subsidy relief as a means of solving Capital’s cash prob- 
lem. That may be his fear. 

Now, the Examiner relied on these and other repre- 
sentations of Capital witnesses and concluded therefrom 
that there is nothing in the record to discredit the view 
that Capital would be unable to obtain subsidy from the 
Board. 

However, there is nothing in this record to establish 
as a fact that Capital is not eligible for subsidy, as are 
all other certificated carriers. 

Furthermore, the Board has recently affirmed and relied 
on the availability of subsidy as a means of doing just 
this, of dealing with the problems of less profitable trunk 
lines. And you did that in reaching your decision in 
the General Passenger Fare Investigation. 

And as to the question of Northwest filing intervention, 
this did not indicate opposition. We said it would have 
an effect on us. We intervened in a lot of cases where 
we do not even take an active part, to be sure our interest 
is protected. And there is nothing in the record or any 
place else about these widely circulated stories that would 
tie 
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Northwest to a position that they thought trunk lines 
should not go back on subsidy. 

Here payment of subsidy would clearly be far prefer- 
able to approval of a merger which would result in the 
overturn of some 20 years of effective regulation of the 
air transport industry. 
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And incidentally, you spent millions of dollars of sub- 
sidy in building up this competitive system, using it just 
for that, and now you throw it all away, or they would 
ask you to, so as not to give a little more subsidy. 


The basis for Northwest’s estimated diversion of almost 
$91 million in revenues each year is a simple one. North- 
west’s two principal competitors—here is where we get 
caught—will through this merger join forces and thereby 
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place Northwest in competition not with these two car- 
riers, but with a huge new carrier, a new carrier, larger, 
stronger, and with far greater identity and sales impact 
than that possessed by either Capital or United indi- 
vidually. 


Finally, I want to turn again to what we consider to 
be the most important public interest consideration in 
this proceeding. That is that approval of the merger 
would overturn the results of some 20 years of careful 
and effective regulation of the air transportation indus- 
try. eee 


MR. BROWN: May I just say one thing? 

In connection with the labor arguments: Those organi- 
zations which did not take exception we made no effort 
to answer in our brief, not knowing that they were ob- 
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jecting in any way to the provisions. Our observations 
with respect to them will be found in our brief to the 
Examiner. 
As regards the other proposed terms and conditions, 
I think that they will be sufficiently covered in our brief. 
Now, there is one thing that I think I must make 
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clear. I will have to don the Bluebeard’s garments that 
Mr. Bussell has clothed me with and state what I had 
thought was made clear in my brief to the Examiner and 
in my brief to the Board, namely, that United does not 
question the right of this Board to reject this merger 
for any reason or balancing of reasons which it considers 
to be in the public interest. But United is not interested 
in a merger with Capital with a third of its system dis- 
membered, or with the system reduced to what would 
really amount to be a feeder system, with the limitations 
suggested. 
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CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D. C. 


FOR RELEASE: 


CAB 61-6 IMMEDIATE 
DUdley 2-7951 January 31, 1961 
11699 


A majority of the Civil Aeronautics Board today tenta- 
tively voted to approve the United-Capital Merger Agree- 
ment (Docket 11699), as submitted, subject to conditions, 
as follows: 


a) Labor protective provisions. 


b) A condition that would limit for rate-making pur- 
poses and accounting purposes the valuation of the 
assets to be acquired by United from Capital. 


c) Conditions designed to protect Mohawk and Alle- 
gheny Airlines in certain markets. 


Members G. Joseph Minetti and John S. Bragdon also 
voted to approve the agreement with these conditions, 
but would simultaneously institute an investigation under 
Section 401(g¢) of the Act to determine whether Capital’s 
certitficate authority in certain markets on route No. 51 
should be retained by United, terminated, or transferred 
to another carrier. Pending the outcome of this investi- 
gation, Members Minetti and Bragdon would require as 
a condition to approval of the merger agreement, that 
United limit its service in the markets under investiga- 
tion to the level currently operated by Capital. 


Today’s announcement does not, of course, constitute 
the CAB’s final decision in the proceeding. It will be 
formally entered and issued at a later date. 
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TDN PWS CHICAGO ILL MAR 22 415PM 


MALAN S BOYD CHAIR MAN 
CIVIL AERONAUTICS BOARD 
1825 CONNECTICUT AVE NW WASHDC 


UNITED AND CAPITAL ARE SERIOUSLY CONCERNED 
AND ADVERSELY AFFECTED SUBSTANTIALLY BECAUSE 
THE BOARD’S FORMAL ORDER APPROVING THE MAR- 
GER HAS NOT BEEN ISSUED ALTHOUGH 50 DAYS HAVE 
ELAPSED SINCE THE BOARD’S PRESS RELEASE AN- 
NOUNCING UNANIMOUS TENTATIVE APPROVAL. EXAM- 
INER ISSUED INITIAL DECISION WITH FULL AND DE- 
TAILED INDINGS 63 DAYS AFTER HEARING AND 35 
DAYS AFTER BRIEFS FILED. UNITED AND CAPITAL 
CANNOT UNDERSTAND EXTENDED DELAY IN LIGHT OF 
BOARD’S UNANIMOUS APPROVAL AND EXAMINER'S EX- 
HAUSTIVE INITIAL DECISION PARTICULARLY WHEN 
VIEWED WITH THE MANY STATEMENTS THET THE 
BOARD WOULD EXPEDITE MERGER CASES. CAPITAL'S 
SUBSTANTIAL OPERATING LOSSES ARE CONTINUING 
AND DELAY IS CAUSING BOTH CARRIES OTHER _IN- 
CREASED EXPENSES. CONSOLIDATED SUMMER SCHED- 
ULES FOR COMBINED OPERATIONS MUST BE OPENED 
FOR SALE AS SOON AS POSSIBLE AFTER BOARD ORDER. 
AFTER BOARD ORDER NOTICE TO EMPLOYEES WILL BE 
REQUIRED BEFORE COMBINED OPERATIONS CAN TAKE 
PLACE AND A MINIMUM OF 40 DAYS IS NECESSARY 
FOR PROGRAMMING AND ADVANCE SALE OF THE NEW 
SCHEDULE PATTERN. THE DELAY IN THE BOARD’S 
ORDER POSTPONES IMPROVED SERVICE, CAUSES HARD- 
SHIP TO EMPLOYEES AND PREVENTS THE CERRIERS 
AND THE PUBLIC FROM RECEIVING THE BENEFITS IN 
THE PEAK SEASON STARTING IN JUNE. EACH DAY 
OF DELAY WILL MAKE PROFITABLE OPERATIONS MORE 
DIFFICULT. FAILURE TO RECEIVE BOARD ORDER IN 
TIME TO COMPLETE ALL SUPPLEMENTAL PROCEDURES 
AND HAVE CONSOLIDATED SCHEDULES IN EFFECT BY 
JUNE 1 WILL HAVE SUBSTANTIAL ADVERSE IMPACT 
ON TH FINANCIAL RESULTS OF TY MERGED CAR- 
RIER, ITS EMPLOYEES AND THE PUBLIC. UNITED AND 
CAPITAL THEREFORE URGE STRONGLY THE IMMEDIATE 
ISSUANCE OF THE BOARD’S APPROVAL ORDER. 


A M DE VOURSNEY 
EXECUTIVE VICE PRESIDENT 
UNITED AIR LINES INC 


R G LOCHIEL 
VICE PRESIDENT & TREASURER 
CAPITAL AIRLINES INC. 


YW584 
UXS1%48 TX22327 
LONDON 194/193 23 1812 


CIVIL AERONAUTICS BOARD 
1825 CONNECTICUT AVENUE NW 
WASHINGTONDC 


WE HAVE BEEN ADVISED OF THE CONTENTS OF THE 
TELEGRAM OF 22ND MARCH OF UNITED AND CAPITAL 
TO YOU STOP AS WE HAVE STATED ON NUMEROUS 
OCCASIONS BECAUSE OF CAPITALS FINANCIAL CONDI- 
TION AND THE DECLINE IN THE VALUE OF THE 
SECURITY FOR THE CAPITAL SECURED PROMISSORY 
NOTES TIME IS OF THE ESSENCE TO THE HOLDERS 
OF SUCH NOTES STOP IN THE LIGHT OF THE PRESS 
RELEASE OF THE BOARD ON FIRST FEB SUCH HOLDERS 
HAVE CONTINUED TO STAY ALL PROCEEDINGS IN CON- 
NECTION WITH THEIR FORECLOSURE ACTION STOP THE 
AFOREMENTIONED TELEGRAM MAKES CLEAR THE PREJ- 
UDICIAL EFFECT ON ACPITAL AND THE MERGED AIR- 
LINE OF THE DELAY IN THE ISSUANCE BY THE BOARD 
OF ITS FORMAL ORDER APPROVING THE MERGER STOP 
THE RESULTING DELAY IN THE CONFIRMATION OF THE 
MERGER IS ALSO PREJUDICIAL TO THE HOLDERS OF 
SUCH NOTES BECAUSE WHILE UNPAID INTEREST ON 
SUCH NOTES CONTINUES TO ACCRUE THE AMOUNT OF 
THEIR TOTAL RECOVERY IN THE MERGER IS LIMITED 
BY THE AGREEMENT AMONG VICKERS UNITED AND 
CAPITAL STOP 


WE THEREFORE EARNESTLY SUPPORT THE REQUEST 
BY UNITED AND CAPITAL THAT THE BOARD IMMEDI- 
ATELY ISSUE ITS APPROVAL ORDER 

DUNPHIE VICKERS ARMSTRONGS 
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PETITION OF DELTA AIR LINES, INC. 
FOR RECONSIDERATION 


THE BOARD’S ERRONEOUS CONCLUSION THAT 
AN EFFECTIVE EVIDENTIARY HEARING WAS 
HAD WITH RESPECT TO ISSUES INVOLVING 
“TERMS AND CONDITIONS” AND 
“MODIFICATIONS” UNDER SECTION 408(b). 


As the Majority Opinion notes," Delta strongly asserts 
that it was denied a fair hearing by the Examiner’s 
action (a) limiting the trial of the case to the two alter- 
natives of merger “as is” or bankruptcy and (b) fore- 
closing Delta at the outset from ecross-examining the ap- 
plicants’ witnesses and from introducing evidence con- 
cerning “modification” of the agreement or the imposition 
of “terms or conditions.” Moreover, Delta contends that 
the Board as well as the Examiner erred in its basic 
approach to the issues of the case. 


With respect to Delta’s argument that it was precluded 
from a proper hearing on proposed “terms and condi- 
tions” and proposed “modifications,” as well as Delta’s 
assertion that it was precluded from cross-examining 
witnesses or presenting evidence with respect to these 
issues, the Majority Opinion has completely failed to 
focus upon the facts surrounding the Board’s orders 
establishing the ground rules of the case and the Exami- 
ner’s procedural rulings thereunder. The attempt of the 
Majority, at pages 53-57 of the Opinion, to rationalize its 


2 Opinion, pp. 53-57. 
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argument that it had no intention to preclude a hearing 
as to what terms 


5779 


and conditions might be required by the public interest, 
in the face of the Examiner’s early and continued ex- 
pression of a contrary view and the Board’s own actions, 
only highlights the fact that Delta was not given a hear- 
ing to which it was entitled. 


It is particularly unrealistic for the Majority Opinion 
to argue that in rejecting the request to expand the issues, 
“the Board did not intend to preclude a hearing as to 
what terms and conditions, if any, were required by the 
public interest if the Board approved the merger.”? Both 
the Concurring and Dissenting Opinion of Member Minetti 
and the Concurring Opinion of Chairman Boyd indicate 
the strong probability that this was not the Board’s in- 
tention at that time.” 


Delta’s motions of September 13 and September 14, 
1960, requesting expansion of the issues to be tried in 
the United-Capital Merger Case specifically requested 
the following relief: 


1) Inclusion of the issue of whether approval of the 
merger should be conditioned on the suspension or 
termination of the certificate for Route 51, or upon 
the sale or transfer of that certificate, in whole or 
in part, to Delta, subject to such terms or condi- 
tions as the Board might find reasonable and re- 
quired by the public interest; and 


2) Inclusion of an issue as to whether the public in- 
terest required that the certificates of United, Capi- 
tal and other domestic trunkline carriers serving 


1 Opinion, page 56. 


2 See the Concurring and Dissenting Opinion of Member Minetti, 
pages 1-8, and the Concurring Opinion of Chairman Boyd, page : 
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major cities lying within the Chicago-New York area 
should be altered, amended or modified in whole or 
in part so as to fill in the “monopoly gap” which 
would inevitably result from approval of the merger. 
In the first place, it is clear that the Board denied both 
of these motions and, upon reconsideration, reconfirmed 
its denial. Specifically, the Board refused to include an 
issue as to whether Route 51 should be suspended or 
terminated in whole or in part. Yet the Board now, on 
behalf of Allegheny and Mohawk, has granted relief 
which, as a practical and factual matter, constitutes “sus- 
pension” and looks forward to 
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“termination,” thereby admitting that suspension and ter- 
mination should have been in issue. But it was not in 
issue, and Delta was given no hearing concerning the 
matter, as shown below. 

But even assuming, arguendo, that the Board’s action 
with respect to the local service carriers is prima facie 
valid, there still can be no question that through the 
Examiner’s rulings, beginning with the Prehearing Con- 
ference and continuing to the end of the hearing, Delta 
was in fact denied an evidentiary hearing on the question 
of “terms, conditions or modifications” to be attached to 
the merger agreement. Thus, following the Prehearing 
Conference, under date of September 22, 1960 and pursu- 
ant to Rule 23(b) of the Board’s Rules of Practice, Delta 
made specific objection to the Examiner’s ruling in con- 
nection with the prospective introduction of evidence 
relating to terms, conditions and modifications, stating, 
in part: 


3See Order E-15814 dated September 28, 1960, and E-15981 
dated October 18, 1960. 
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“Delta affirmatively contends that the law requires, 

and that the Board itself has already ruled that un- 

der Section 408(b) and 401(h) of the Act, the Board 

is entitled to condition any order of approval of the 

proposed merger so that specific route segments 

should not be transferred into the merged system.” 
In this connection, reference was made to the rulings of 
the same Examiner in his Prehearing Conference Report 
in the Northwest-Capital Merger Case, Docket No. 5396, 
specifically recognizing the relevance of evidence addressed 
to these issues and the power of the Board to condition 
an order of approval of the proposed merger to the effect 
that specified route segments would not be transferred 
into the combined Northwest-Capital system. It is to be 
noted that the Examiner’s Prehearing Conference Report 
in the Northwest-Capital Case specifically stated that in 
that proceeding the Board instructed him to receive evi- 
dence addressed to this end. 


Further, following the Examiner’s denial of Delta’s 
motion for grant of such objections, under date of October 
12, 1960 Delta filed its Exceptions to the Revised Report 
of Prehearing Conference and requested permission to 
appeal to the Board that the Examiner’s denial of Delta’s 
motions. 
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Delta again pointed out its contention that the Examiner 
should rule that pursuant to the provisions of Sections 
408(b) and 401(h) the proceeding did include issues as 
to whether any specified route or route segments of 
Capital should or should not be transferred to United 
and that all relevant, material and competent evidence 
addressed to that issue would be admissible. Delta again 
referred to the actions of the Board and the same Exami- 
ner in the Northwest-Capital Case as evidence of the 
Board’s prior interpretation of its powers under the Act 
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as including the right to condition approval of a merger 
in this manner, and made reference to the decision of the 
Board in the Delta-Chicago & Southern Merger Case‘ 
wherein the Board had indicated that under Section 408 
(b) it not only could condition approval of a merger upon 
deletion or suspension of certain points or segments of 
one of the applicants, but even could require transfer 
of part of the authority to a third party. 


On the first day of the hearing, the Examiner referred 
to Delta’s exceptions and request for permission to appeal 
to the Board and specifically denied Delta’s motion.” 
Immediately thereafter, at pages 11-14 of the transcript 
of the hearing, counsel for Delta once again repeated 
their contentions with respect to the issues properly to 
be considered by the Board under Sections 408(b) and 
401(h) of the Act and, while not requesting a further 
ruling thereon in view of the Examiner’s denial of Delta’s 
request for the right to appeal, made it clear that Delta’s 
position on the record was continuing. Immediately 
thereafter counsel for United spoke in opposition to Delta’s 
position, the Examiner restated his understanding that 
United and Capital chose to submit the merger on a 
package deal “as is,” counsel for United agreed, and the 
ease proceeded to hearing on this restricted basis. 


Under these circumstances, it is unrealistic for the 
Majority to argue that the hearing was not in fact more 
limited than the Board now admits it should have been 
and that Delta was not in fact precluded from 


5782 
cross-examining with respect to these issues or intro- 
ducing evidence with respect thereto. The continuation 


216 CAB. 647, at 651-652 (1952). 
2Tr. p. 10. 
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of such efforts by Delta would have been futile, and 
would have bordered on the contemptuous. Equity does 
not require that a party to an administrative proceeding 
do a futile thing, and the Board’s own rules recognize 
that, once a ruling contrary to a party’s position has been 
made by an Examiner, an exception is automatically 
noted and is continuing. 


As the Board itself has noted, in his Initial Decision 
the Examiner reconfirmed his position that, as a matter 
of law, Delta was not entitled to a hearing with respect 
to terms, conditions or modifications other than those 
which United and Capital at the outset had expressed 
themselves as willing to have imposed. Delta specifically 
excepted to these findings.’ These exceptions were pre- 
served before the Board and the summary disposition 
thereof attempted by the Majority Opinion at pages 53- 
57 did not and cannot cure the basic legal error involved. 


The argument of the Majority that Eastern—but not 
Delta—“admitted” that it had received a full evidentiary 
hearing with respect to its non-transfer contentions and 
that no evidence on that subject was excluded is neither 
relevant nor proper. Certainly no admission of this 
nature by Eastern can be considered binding upon Delta, 
in the 
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face of Delta’s continuing argument to the contrary.’ 


1 See, e.g., Delta’s Exceptions 1, 5, 6, 7 and 8. 


2The fact is that Eastern did not offer any evidence in the 
conventional sense with respect to “non-transfer” contentions. To 
the best of counsel’s knowledge, Eastern offered no evidence bear- 
ing on “non-transfer,” other than evidence with respect to diver- 
sionary impact of the same type offered by all intervenor parties. 
Had a full and open hearing been held on issues involving terms, 
conditions and modifications, United’s witnesses might have been 
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Finally, while it is true that, after pointing out Delta’s 
position with respect to the legal impropriety of the Ex- 
aminer’s action, Delta argued that the Board might 
“moot” this legal error by unilaterally undertaking to 
impose the conditions sought by Delta, this fact in no 
way detracts from Delta’s argument that it was denied 
due process and a fair hearing. Obviously the argument 
of counsel that, as a practical matter, a legal problem 
may be mooted through voluntary action by a govern- 


’s witnesses might have offered 
questions as (a) whether Delta 
ovide better service over the 

uld be provided by 

er were ap- 


existing taffic potent: 

withdrawn from the three-carrier markets an 

potential traffic be adequately served by the existing or proposed 
schedules of Delta and Eastern, (d) the effect on local airline 
employment by the suspension of Capital’s services and the “taking 
up of the slack” by Delta and Eastern, (e) the question of the 
willingness of Delta and Eastern to purchase the physical prop- 
erties of Capital located on the routes which might not be trans- 
ferred, (f) the capital requirements of Delta and Eastern for 
operation of the routes in question in the absence of operations 
by United-Capital, (g) the question of the willingness of United 
to transfer, and the willingness of Delta and Eastern to accept 
transfer of, Capital personnel in the cities involved should the 
United-Capital authorization not be transferred, (h) the proposed 
fares and rates to be charged by Delta and Eastern over the 
routes in question, and the prospect of improved offering of coach 
and other low cost services in the markets in question, by Delta 
and Eastern in the case of withdrawal of service by United- 
Capital, and the like. Obviously none of these questions could 
be asked, and none of this type of evidence could be presented 
by Delta in the face of the Examiner’s initial and continued 
rulings. And obviously, no such attempt was made by Eastern. 
Yet this is the type of evidence with respect to “terms and con- 
ditions” or “modifications” which would have been introduced 
had the issues not been restricted and which Delta does offer to 
produce upon rehearing. 
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mental agency, in no way equals or replaces the legal 
right of a party to address itself to the issues, in a 
factual manner and on the record, before the Hearing 
Examiner himself. 


Under these circumstances, Delta submits that it was 
denied an effective, evidentiary hearing on these issues 
and that rehearing is required. 


ANSWER OF EASTERN AIR LINES, INC. TO 
PETITIONS FOR RECONSIDERATION 


e o e e 
5852 


Obviously, by specifically excluding all questions of 
suspending or transferring to another carrier any Capital 
authority in two pre-hearing orders (Order E-15814, 
Sept. 23, 1960; Order E-15931, Oct. 18, 1960) the Board 
did in fact preclude a hearing as to terms and conditions 
involving those two alternatives. Both Eastern and 
Delta had proposed that questions of suspension and 
transfer be litigated (see Eastern’s Sept. 14, 1960 Peti- 
tion; Delta pleadings of Sept. 13 and 14, 1960), but after 
those proposals were denied each proceeded to submit 
evidence limited to showing that nontransfer of certain 
Capital authorities to United would be in the public in- 
terest. All parties and the Examiner so understood the 
Board’s intention, and the case was tried on that basis. 
For the Board to say now that the Board intended to 
consider and have litigated the very issues it excluded 
cannot cure the error. 
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It answers nothing to argue, as does United (see 
Opinion, p. 56, n. 100), that Eastern and Delta presented 
no evidence or argument excluded by the Examiner from 
the record, 
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because both parties fully understood from the Board’s 
prehearing rulings that any tender of evidence related 
to suspension or transfer of Capital authority to carriers 
other than United would have been rejected (and it would 
have been, see I.D. 85, 86, 107-108). Obviously, the fact 
that Eastern’s nontransfer proposals were fully litigated 
and supported by the record cannot excuse the Board’s 
failure to consider the Section 408(b) alternatives of 
suspension or transfer to other carriers of certain Capi- 
tal segments. Nontransfer, or stay of transfer, of certain 
Capital authority to United was in issue; suspension or 
transfer to some other carrier of that authority was not 
in issue, and could not have been considered by the 
Board, though those alternatives were urged by Eastern 
and Delta in pleadings of September 13 and 14, 1960 
and the Board recognized its duty to consider the alter- 
natives advocated (Opinion, p. 55). 


(5866) 


5866 
Order No. E-16802 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the 12th day of May, 1961 


Docket 11699 


In the matter of the 


Unrrep-CaprraL Mercer Case 


ORDER DENYING RECONSIDERATION AND 
REQUESTS FOR STAY 


Delta Air Lines, Inc., Eastern Air Lines, Inc., North- 
west Airlines, Inc., and the International Association of 
Machinists and Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees 
have filed petitions requesting reconsideration of the 
Board’s Opinion and Order E-16605, dated April 3, 1961, 
in the above-entitled proceeding. Answers to these peti- 
tions have been filed by United Air Lines, Inc., and 
Capital Airlines, Ine. ( jointly), and by Eastern. Included 
in Northwest’s petition is a request that the Board stay 
transfer of Capital’s certificates to United for 15 days 
after final Board action on the petitions for reconsidera- 
tion in order to permit Northwest to seek a judicial stay 
of the Board’s order. By motion filed on May 8, 1961, 
Delta makes a similar request for stay, and United and 
Capital filed an answer thereto. 


Upon review of the foregoing petitions and answers, 
the Board finds that the matters set forth therein in 
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support of reconsideration fail to establish error in the 
Board’s decision or otherwise demonstrate that the relief 
requested is warranted.’ 


5867 


We also find no basis for granting the requests for 
stay. United has requested that the transfer of Capital’s 
certificates be made effective on June 1, 1961. Any trans- 
fer of such certificates will not, of course, take place 
until an appropriate showing has been made to the Board 
by United that all necessary steps preliminary to con- 
summation of the merger have been completed, and in 
no event will the transfer become effective before the 
date requested by the carrier. In view of our action 
herein, both Delta and Northwest will have ample op- 
portunity to seek a judicial stay should they desire to 
do so. 


ACCORDINGLY, IT IS ORDERED: That the peti- 
tions for reconsideration filed by Delta Air Lines, Inc., 
Eastern Air Lines, Inc., Northwest Airlines, Inc., and the 
International Association of Machinists and Brotherhood 
of Railway and Steamship Clerks, Freight Handlers, Ex- 
press and Station Employees in the above-entitled pro- 


2 Also included in Northwest’s petition is a suggestion that the 
Board reopen the record to take additional evidence as the result 
of a recent statement by United’s president that the combined 
United-Capital system will offer 30% more capacity in peak 1961 
than was offered by the carriers separately in the peak period 
of 1960. After consideration of the request and the answers 
thereto, we find Northwest’s request without merit. 

In its petition Eastern requests participation on reconsidera- 
tion by Vice Chairman Murphy, who was not a member of the 
Board at the time of the issuance of the Board’s opinion. There 
is no legal requirement that Vice Chairman Murphy participate 
in this case, and he has elected not to do so. 
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ceeding, and the requests for stay herein, be and they 
hereby are denied. 


By the Civil Aeronautics Board: 


/s/ James L. Deegan 
James L. Deecan 
Acting Secretary 


(SEAL) 

MEMBER MINETTI, CONCURRING AND 
DISSENTING: 
For the reasons stated in my original concurring and 


dissenting opinion, Order E-16605, dated April 3, 1961, 
I would grant the petitions for reconsideration insofar 


as they request institution of an investigation into the 
desirability of permitting United to acquire all of Capi- 
tal’s rights over Route 51. I agree with the majority 
that in all other respects the petitions should be denied. 


/s/ G. Joseph Minetti 
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Order No. E-16880 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C., 
on the Ist day of June, 1961 


Docket 11699 


In the matter of the 


Unrrep-CarrraL Mercer Case 


ORDER REISSUING CERTIFICATES 


By Order E-16605, dated April 3, 1961, the Board ap- 
proved the merger of United Air Lines, Inc., and Capital 
Airlines, Inc., subject to certain conditions stated in 
ordering paragraph 2 of the order. The order further 
provided that at such time as United submits to the 
Board a statement indicating its full acceptance of the 
conditions imposed by ordering paragraph 2 and makes 
an appropriate showing that all necessary steps have 
been completed for the consummation of the merger 
agreement, the certificates of public convenience and 
necessity held by Capital for Routes 14, 34, and 51 would 
be transferred to United by appropriate Board order, 
subject to a stay of the portions of the certificated au- 
thorizations for Routes 14 and 951 as described in order- 
ing paragraph 2(d) of the order.’ 


1“(d) That United shall not (i) serve Harrisburg, Pa., on 
Route 51; (ii) serve between Philadelphia, Pa., and Pittsburgh, 
Pa., except on flights which originate or terminate at Omaha, 
Nebr., or a point west thereof; and (iii) operate single-plane 
service between Buffalo, N. Y., and Detroit, Mich.;” 
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By letter dated April 18, 1961, United advised the 
Board that it fully accepts the conditions specified in 
Order E-16605. The carrier has since made an appropri- 
ate showing that all necessary steps have been completed 
for the consummation of the aforementioned merger 
agreement. Accordingly, it appears that the conditions 
attached by the Board to the transfer of the certificates 
for Capital’s routes to United have been met. 
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IT IS THEREFORE ORDERED: 


1. That the certificates of public convenience and 
necessity for Routes 147 34, and 51 held by Capital Air- 
lines, Inc., be reissued in the forms attached hereto to 
United Air Lines, Inc.; 


9. That said reissued certificates shall be signed on 
behalf of the Board by its Secretary, shall have affixed 
thereto the seal of the Board, and shall be effective on 
June 1, 1961; 


3. That the effectiveness of the reissued certificates 
for Routes 14 and 51 shall be stayed until final Board 
decision in Docket 12522 et al., United Air Lines Cer- 
tificate Amendment Proceeding, insofar as said certifi- 
cates authorize (a) service to Harrisburg, Pa., (b) single- 
plane service between Buffalo, N.Y., and Detroit, Mich., 
and (c) service between Philadelphia and Pittsburgh, Pa., 


2We are deleting from the certificate for Route 14 condition 
(5) relating to the operation of local air transportation between 
Philadelphia and Pittsburgh, Pa. This condition was inadvertently 
retained in the certificate for Route 14 when an identical condi- 
tion in the certificate for Route 55 (formerly held by Capital 
Airlines, Inc.) was deleted pursuant to Order E-9758, dated 
November 21, 1955. In the same order Route 55 was merged 
with Route 51. 
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Provided, That service between Philadelphia and Pitts- 
burgh, Pa., may be scheduled on flights originating or 
terminating at Omaha, Nebr., or a point west thereof; 


4. That such exemption authorizations as are now held 
by Capital Airlines, Inc., be and they hereby are vested 
in United Air Lines, Inc.; 


5. That the amended certificates of public convenience 
and necessity for Routes 14, 34, and 51, heretofore issued 
to Capital Airlines, Inc., be and they hereby are canceled, 
effective on June 1, 1961. 


By the Civil Aeronautics Board: 


/s/ Harold R. Sanderson 
Harotp R. SanDERSON 
Secretary 


(SEAL) 
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Statement by Sir Charles Dunphie 
Chairman of Vickers-Armstrongs Limited 


On 12 April 1960, in connection with the commence- 
ment of the foreclosure action by Vickers-Armstrongs 
Limited against Capital Airlines, Inc., I stated that the 
holders of the Secured Promissory Notes would “be will- 
ing to cooperate in a sound plan which makes adequate 
provision for the Notes and for the solution of Capital’s 
financial problems.” Since that date, in order to explore 
all possibilities, we have granted a number of extensions 
of the time in which Capital might answer Vickers’ com- 
plaint in the foreclosure action. We have had numerous 
consultations with representatives of Capital and with 
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others, and we have actively and continuously devoted 
ourselves to the consideration of various proposed plans. 


In the proposed merger with United Air Lines, Inc., 
the holders of the Notes will receive securities in the 
merged airline together with 15 aircraft which will not 
be required in its operations. The aggregate of the 
market value of such securities and the resale value of 
such aircraft are less than the outstanding debt owed 
by Capital. Nevertheless, this merger, which presents a 
sound and practical solution to Capital’s problems capable 
of reasonably prompt consummation, will produce a con- 
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siderable recovery on the Notes. Under the circum- 
stances the holders of the Notes regard it as the most 
feasible plan proposed and are willing to cooperate fully 
in bringing it about. 


In view of Capital’s financial condition and the decreas- 
ing value of the security under the Chattel Mortgage, 
time is of the essence. If, therefore, it is not possible 
to proceed expeditiously with the proposed merger, it is 
difficult at this time to see any alternative except to press 
forward with the foreclosure action. 

28 July 1960. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


ConFERENCE RE: 


Unrrep Am Lives’ CaprtaL ProposaL 


Room 1013, Universal Building, 
Washington, D. C. 
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CHAIRMAN GILLILLAND: I understand you have 
some things you would like to tell us. 

Conventionally, there are certain remarks that the 
Chairman is expected to make on such occasions. They 
have regard to matters with which you are all familiar. 
That is what we run into about ex parte discussions of 
matters that might be in issue, questions that might be 
in issue on proceedings before the Board in which differ- 
ent parties are concerned. 

I have been forewarned as to the direction this discus- 
sion might take. I would think there would be very little 
likelihood of anything of that sort being involved in such 
a conversation as this. 

So I am a little embarrassed to even go through that 
formality. But it is usual, and I have done it, and the 
forum is now yours. 

MR. PATTERSON: Thank you very much, Mr. Chair- 
man. We appreciate this opportunity. I might say that 
in 32 years in this business a miracle has taken place 
in air transportation. We have been working on this for 
a month, and it really didn’t get hot with the papers 
until yesterday afternoon. No one has talked about it. 
I don’t know what has happened, whether the people in 
the business are slowing down, but there are no rumors. 
At least, no one was after 
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me. 
CHAIRMAN GILLILLAND: That shows we have a 
good Board. 
MR. PATTERSON: And our own people, apparently, 
kept quiet, too, because we have had five or six working 
on it. 
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Well, of course, we did not want to file anything with 
the Board, and we did not want to give anything to the 
papers until we had this opportunity to discuss with you 
and give you a little of the background, how this came up. 

You could ask any questions you may wish. I may 
cover some areas here, Mr. Chairman, where I will be 
expressing a view, and I realize that what I may have 
to say I cannot expect you to say anything about or 
comment on, but I want you to know what is on our mind. 

CHAIRMAN GILLILLAND: Right. 

MR. PATTERSON: Capital, as you know, are in very 
serious trouble. I have never seen anything in any worse 
trouble. And I was approached on two different occa- 
sions beginning about three months ago or two and a 
half months ago, I guess it was, to talk about the Capital 
situation. But those people who approached me had 
nothing to talk about, other than that the company was 
in trouble, and were we interested? 

My answer is that you cannot exhibit an interest 
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until you know what the other fellow is thinking about, 
and if it is attractive, you can evaluate it. If it isn’t, 
you won’t. But no one had anything specific to talk about 
until Mr. Neelands was appointed by his Board with 
complete authority to find a solution to the problem of 
Capital. 

At this time, I did not know Mr. Neelands. He did 
send to see me a mutual friend, who laid out the nucleus 
of a plan that might be acceptable to Sir Charles Dum- 
phie and the Vickers Company. And we studied that, 
and after some discussion back and forth and negotiation, 
we have reached an agreement which is in the form of a 
letter of intent. Our attorneys are now drawing up the 
definitive papers, and there seems to be no difference of 
opinion. 
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I would like to just cover in a general way for you 
what this involves. 

Vickers, as you know, hold notes for $33,800,000. For 
those notes, United Air Lines proposes to give them $15,- 
900,000 of par five and a half per cent cumulative pre- 
ferred stock of $100 par value. There will be a manda- 
tory sinking fund of three per cent per annum, redeem- 
able at par, plus accumulated dividends for the sinking 
fund. 

Voluntary redemption price, $105 per share, plus ac- 
cumulated dividends for the first ten years and $102.50 
for the next five years, and $100 thereafter. 

In addition to that, they will receive seven and 
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a half year warrants to purchase 200,000 shares of the 
common stock of United at $45 per share. 

MR. GURNEY: 200,000 shares? 

MR. PATTERSON: Yes, 200,000 shares. 

I might say that that is to give them some opportunity 
in the future, if this all works out well, to recover the 
substantial loss that they are taking at this time. And 
they will receive 60,000 shares of common stock of United. 

So you have got preferred stock, 60,000 shares of com- 
mon, and the seven and a half year warrants. 

Then, in addition to that, the Vickers Company will 
take 15 Viscount airplanes. That is off the top of this. 
We feel that without question Capital have a surplus 
of more than 15, but 15 was the best we could get Sir 
Charles to take back, and that is it. We were not going 
to argue about two or three more airplanes. 

Now, the next is the common stock holders and the 
debenture holders. There are about $12 million in four 
and a quarter per cent convertible subordinated deben- 
tares outstanding. Those are Capital’s. 
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In that particular case, we give them 20 shares of com- 
mon stock of United per $1,000 of principal of the deben- 
tures. And, of course, our obligation to consummate the 
merger agreement is contingent upon at least 85 per cent 
of the debentures being presented. 
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Now, the common stock holders: One share of United 
for seven shares of Capital, plus a five year warranty to 
purchase one and a half shares of the common stock of 
United at $40 per share for every seven shares of Capital. 
That again gives the common stock holder of Capital an 
opportunity to make some recovery if this should all 
work out satisfactorily. 

With that substance of the financial terms we have 
agreed to, Mr. Neelands can speak for Capital. He had 
a directors’ meeting. There was no opposition to that. 
Of course, Sir Charles Dumphie of Vickers holds the key 
to this entire thing. 

This was a situation, gentlemen, where Vickers held 
these notes for $33,800,000, and it was a question from 
day to day, as you will observe—the last extension was 
given on July 25th—of whether Vickers moved in here 
and exercised their power in this situation. 

And I cannot see how the stockholders or the holders 
of the debentures could have faced anything but complete 
bankruptcy unless something constructive was done. I 
hope that what we are doing is very constructive for the 
industry. Also I hope that it is something that is con- 
structive for United Air Lines if the Board should look 
favorably upon this. 

We tried to guess how you gentlemen think at times. 
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And we have examined this from every direction. And 
we cannot see that the thing that we are asking to do is 
in violation of any broad policy that we have seen re- 
flected in your decisions. We may be wrong. 

Of course, if we have failed to observe some area here, 
and if we are engaged in something completely incon- 
sistent with what you are trying to do and to follow, it 
would be very helpful if you could find that out in a 
hurry; because really this is going to cost a lot of money. 

We not only present this to you, but it is going to cost 
a lot to plan and prepare to revive and rejuvenate Capital 
Airlines. 

As I look at Capital, and from what I hear from Mr. 
Neelands of their problems, it reminds me of going back 
25 years in United Air Lines and starting all over, start- 
ing on a job that I thought—in United Air Lines you 
never finish your job, but I thought we had overcome some 
of those early weaknesses in our company. But this 
part of it will be started all over. 

Now, from the standpoint of Vickers, the time element 
here is extremely important, and I think only Sir Charles— 

You will have to speak for yourself on that. 

SIR CHARLES DUMPHIE: Mr. Chairman, I would 
like to endorse what Mr. Patterson has said. And per- 
haps the 
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best thing for me to do is to go back to 12 April of this 
year, when, in connection with the commencement of the 
foreclosure proceedings, I did say, made a statement to 
the effect, that the holders of the promissory notes would 
be willing to cooperate in any sums then, to make adequate 
provisions for notes, and at the same time provide a solu- 
tion to Capital’s financial problems. 
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Since that date, in order to explore the various possi- 
bilities that have come up, we have granted a number 
of extensions of varying lengths of time to which Capital 
might answer the Vickers’ complaint and foreclosure 
action. We have had numerous consultations with Mr. 
Neelands and with others, and I think we have actively, 
fairly, continuously devoted our attention to considering 
any plan that has come forward. 

Now, in view of this proposed merger with United, 
the holders of the notes will, as Mr. Patterson has ex- 
plained to you, receive securities in the merged air line 
and will take back 15 of the Capital V’s, which are not 
required in the merged air line. 

I should make it clear that the aggregate market value 
of these securities in the aircraft on any estimation do 
not come up to the outstanding debt of Capital. But 
nevertheless, we believe in this merger— 

MR. PATTERSON: When you say this—you tried 
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SIR CHARLES DUMPHIE: We did our best in @ 
nice, friendly way. But nevertheless, we do believe that 
this merger does present a sound and practical means of 
producing a solution to Capital’s problems, providing it 
can be done reasonably quickly, and it will undoubtedly 
give a considerable recovery on the notes, on the debt. 

And under the circumstances, we feel that it is the 
most feasible plan that has been presented, and we are 
willing to cooperate in looking forward to trying to bring 
it into fruition. 

The situation always changes from time to time, but 
at the present time, in view of Capital’s financial situ- 
ation as we know it at the present time, and the obviously 
decreasing value of the security, I think I would say that 
we cannot see at the present time any other solution 
available or presented to us. 
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And time, of course, is of the essence; which really 
leads at the present time to the feeling that this is in- 
deed the only plan. As an alternative to proceeding with 
foreclosure operations, that is. 

Plans come up from time to time, and the situation 
changes. But as of the present date, that is certainly 
our view, and we will do all possible to cooperate and 
assist. 

I think that is a statement of position, Mr. 
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Chairman. 

MR. PATTERSON: Then there is one other point— 
that probably Mr. Neelands can point out the current 
problems Capital have in operating an air line pending 
such time as we could move in and do the job that I 
think is necessary for Capital. 

But they do have some problems, and maybe Mr. Nee- 


lands could just outline those which you have explained 
to me from time to time. 

MR. NEELANDS: The principal problem of Capital 
is just the problem of cash. Unfortunately, we are seeing 
ahead of us our weakest season, which is November, De- 
cember, January, February, and March. We have made 
some changes, I would say considerable changes, that have 
not yet been reflected in any cash savings, but additional 
changes will be made, and I believe that we can make it 
throughout this winter—I would say up to the first quar- 
ter of next year—barring any unforeseen development, 
like a serious accident of some kind to a Viscount. But 
barring that, and building into it a lower load factor than 
we have enjoyed to date, and an increasing load factor 
because of the competitive equipment that is coming in, 
we feel that we can make it, cash-wise, until probably the 
end of March. But it would be very, very tight. Beyond 
that, it would almost be impossible. 
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CHAIRMAN GILLILLAND: You have been revising 
your service pattern 2 little bit, recently, have you not? 

MR. NEELANDS: Yes. And more revisions will be 
made as we get into the fall season. 

CHAIRMAN GILLILLAND: Right. 

MR. NEELANDS: There are many other revisions 
being made that are not apparent in the scheduling. 

CHAIRMAN GILLILAND: You have reduced your 
payroll somewhat? 

MR. NEELANDS: It will be reduced considerably 
starting this month, because the terminations and changes 
were made in June and will be reflected from the middle 
of July on. 

One of the things that I think enables us to believe 
that we can continue that far, of course, is the unfortu- 
nate difficulties with the Electra. We have felt an up- 
surge in our business, or we had stopped going down, 
when we started getting into trouble. When people re- 
gain their confidence in the Electra, you cannot figure 
in any way what that will do. I think the morale in 
Capital, as everybody knows, is very poor. These people 
who work for Capital read these things in the paper 
that we are going to go bankrupt and they will be out of 
a job. Many good people have been looking for jobs for 
that reason, and it is generally the poor people that stay 
until the very last. 
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I think if we can even announce this, the morale of 
Capital would change considerably, not only on the part 
of the employees, but on the part of the customer. The 
customer does not like to find an air line that is facing 
bankruptcy, when he has a choice of flying three or four 
competitive systems. 
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And we look for a stabilization, let’s say, of Capital’s 
customer relations if this thing is announced today. 

CHAIRMAN GILLILLAND: I take it you do not 
have instruments of the character that you are prepared 
to file with the Board as yet. Or do you? 

MR. PATTERSON: No. We do not. However, we 
are moving right ahead on it, and we talked to Chicago 
this morning. We are sure that we will have a formal 
document on file with the Board within two weeks. 

CHAIRMAN GILLILLAND: Within two weeks? 

MB. PATTERSON: Yes. 

CHAIRMAN GILLILLAND: Right. 

MR. PATTERSON: Now, we are anticipating a lot 
of things that probably a little pre-hearing conference 
could put us straight on, because we are preparing all 
sorts of forecasts and what-not, putting these companies 
together. And when you come right down to it, they 
are just plain guesses. You know it, and I know it. How 
much do you want? 
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We were planning to give you the business. 

And like all lawyers, I want to be thorough. I do not 
want to cast any reflection on you gentlemen who are 
lawyers, but our lawyers want to be thorough, and I sure 
wish we could give you what you want and nothing that 
you do not want. 

CHAIRMAN GILLILLAND: Right. Well, I would 
think that could be worked out without much doubt. 

I am wondering if the members of the Board may have 
questions about this matter, or comments they want to 
make. 

MR. PATTERSON: This, excluding the warrants, adds 
up to about $28,800,000 that United puts up. That is 
excluding the warrants to you, Sir Charles, and to you. 

CHAIRMAN GILLILLAND: I am under restrictions 
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as to what comments I could appropriately make at 4 
time like this, but I think I can say that the Board has 
had some feeling that in the period of rapid change in 
the industry, some rearrangement or realinement of routes 
that probably could only come about through mergers 
was indicated. I believe that was the feeling. We have, 
of course, a lot of statutory maneuvers that have to be 
followed. They are in the books, and they have to be 
gone through with. 

But with that realization, that this was a time when 
proceedings of that kind could be expected, and maybe 
we could go a little further and say “should be en- 
couraged” — 
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I think Member Boyd probably had as much to do with 
getting that thing started as anybody. We studied some- 
thing of the Board’s record on merger proceedings, how 
long they have taken, what the things have been that 
have tended to slow them down, and so on. 

And we have asked our staff to come up with recom- 
mendations for expedition, so that perhaps we could im- 
prove our record in such matters. And I think that we 
at least can assure you that any documents you may file 
will be taken hold of promptly, and we can move these 
matters very expeditiously. We will try to get them 
concluded just as fast as the formal requirements of the 
law permit us to do so. 

And we may be a little bit mean on some lawyers in 
that process, to make them come up promptly. So that 
from that standpoint, it will be our purpose to cooperate 
with you to our very limit. 

We cannot, of course, pre-judge the matter, as that 
cannot be done. That has to be done on the record. 

I certainly can say, I think, without fear of getting in 
trouble with you, Sir Charles, that we have regarded 
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United as certainly one of our strongest and best air 
lines in our country. I do not think there would be any 
question about that. 
MB. NEELANDS: You may feel very sure of that. 
CHAIRMAN GILLILLAND: I do not know what else I 
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can say. 

MR. PATTERSON: Mr. Chairman, I was just won- 
dering. I would like to say a few words. 

In our agreement we have set the date, I believe, of 
February Ist of 1961, and if the Board has not taken 
final action, United can be out if they want to. 

CHAIRMAN GILLILLAND: February 9th? 

MR. PATTERSON: February Ist, 1961. So that is 
six months from August Ist. So we think you should be 
able to do this. 

Now, there are a few other things that we are concerned 
about. One is the route structures. One of the advan- 
tages of United acquiring this property is that it would 
give United, in some areas, aside from some new areas, 
freedom of operation where restrictions now exist that 
were designed to protect Capital. For example, we are 
restricted on the flying we can do between Washington 
and Chicago locally. We have to start from Denver or 
Omaha. We have restrictions in Pittsburgh, and we have 
restrictions in Detroit. 

A part of what we think we have in mind is the elimi- 
nation of that. And in our agreement, there is a provi- 
sion that if those things, those restrictions, continue, this 
company then is of no particular value to us, or at least 
not the value that we have expressed a willingness to 
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to pay for. 

Now, that is just something that I say. That is one 
of the things that makes a Capital acquisition by us 
worth while. 

This is not an easy merger. I have talked a lot about 
mergers, and I am convinced that that is the solution 
to many of our problems. I can think of a lot more pleas- 
ant mergers that I would like to be in rather than this 
one. I can tell you that right now. I know of a couple 
of mergers that if we could get an agreement at 2:00 
o’clock this afternoon, or 3:00 o’clock tomorrow afternoon, 
you would not even know a merger had taken place, it 
would work that smoothly. 

This is a five-year program to get this thing under way. 
There are no jet airplanes in here. We have ordered no 
jets. There has to be an intermediate jet such as the 
Boeing 727 or the Caribou to be purchased. That will 
take more money. 

So if your decision comes out, and you feel after proper 
deliberation that a removal of these restrictions would 
be wrong, then it will be stipulated by us, with these 
gentlemen, that there is no deal. 

MR. MINETTI: Is there any time limitation on when 
those restrictions have to be eliminated? 

MR. PATTERSON: At the time they are required. 
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One other thing I would like to mention. And first let 
me say that I have very seldom disagreed with any pro- 
vision to protect workers. 

In some of your later decisions, I think in the Seven 
State Area case, you protected everybody, the worker 
and the brass and everyone else. I feel that the diff- 
culty Capital Air Lines is in—I have not got my finger 
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on those who are responsible, but some place there was 
some bad management around here. And I do not want 
those fellows. And I hope that the Board does not write 
something in here whereby we are going to be forced to 
give these fellows a premium of five years’ or five months’ 
or three years’ pay for a bad job. 

I am not talking about the workers, organized or un- 
organized workers. I am talking about the top manage- 
ment. We have a provision in our agreement that Capital 
has said, “We have no obligation to take them or any 
of their directors.” 

Well, I know you are not interested in directors. But 
I think you could word something here that would re- 
quire us to be extremely liberal with some people who 
should not be treated with any liberality. I do not know, 
yet. I am not judging anything. But if I found one 
fellow in there, it would break my heart to have to give 
him two or three years’ pay for a bad job. I mention 
that. 

The other is that we feel very strongly that 
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what Capital has applied for to the Board in the area of 
abandonment is something that possibly they should have 
done a long time ago. And the next thing is that what 
they are doing is good for Capital, and it is one of the 
major solutions of the problem. 

Now, they are in that abandonment. That is some- 
thing that has taken place long before United acquires 
this. If there is any labor obligation to be assumed, 
some degree of that, I think, should be taken on by the 
lines that you may give those stops to. 

In other words, if you are going to eliminate 24 cities, 
let us say that we hope you do. We think it is one of the 
solutions. But if that leaves Capital with a surplus of 
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employees who might be furloughed, for goodness’ sake 
do not come around with a decision later on that Alle- 
gheny or whoever got that did not have to take it, but 
we took the surplus employees. I think these employees 
should go with the people who get the benefits. 

MR. MINETTI: Suppose we do not put a substitute 
air line in there. 

MR. PATTERSON: That is something else, then. I 
am going to let Mr. Neelands live with that one. It is 
none of my business, yet. 

Now, this is something, again, that I hesitate to talk 
about, but you do not have to pay any attention to me. 
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There were five air lines Chicago-New York. This cuts 
it down to four. And that is good for everybody. In 
fact, we should bill TWA and American for a little of 
this, because it does take a competitor out of that market. 
On the other hand, if at some time in the future someone 
says, “Well, there were five lines Chicago-New York. 
Capital is out. So here is an opportunity now for us to 
file’—then you are going to compound this thing and put 
another one in and make it five, when it has been reduced 
to four. That affects the future of this thing. 

But I cannot expect you to say yes, no, or otherwise, 
and I cannot expect you to speak for some Board in the 
future that might do it. I do not know. But let me say 
I become a little frightened when I see your Examiner’s 
report on the Southern Transcontinental. We are not 
in that. But some people interpret that that there is 
still a failure to recognize that you can over-do this com- 
petition. 

We had a case, for instance—I am not sure, Senator, 
you were on the Board. Were you on the Board when 
we acquired Denver-Los Angeles from Western Air? 
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MR. GURNEY: No. 

MR. PATTERSON: Well, talking about past history, 
here, I did not go down to Western Airlines and pay 
them $3,800,000 for the Denver-Los Angeles route, as just 
a bright 
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idea that I got over-night. Standard Oil and others 
were foreclosing the following week. And I went down 
there and gave them $3,850,000. Landis was the Chair- 
man. He said that we had paid them $800,000 more than 
the fixed assets were worth. And my only answer to it 
was that I knew I would pay them $800,000 more, but I 
had to have the prospect alive when I closed the deal, 
and if I did not give them $800,000 more than the thing 
was worth, he could not have stood up to finish the trans- 
action, because they were getting ready to foreclose on 
him. 

But still we spent that money. And then the patient 
started to get well, and they tried to get back into Denver 
on every direct and indirect approach after being paid 
$3,800,000 to put them back on their feet. 

Those are things that have happened to us. 

I recognize that in much of this we have to speculate 
on the future. But I have told you of the things that 
were worrying us. I have told you of the things that are 
definite conditions, positive conditions, to this transaction. 

The changing of the character of Capital except for the 
elimination of these small cities, if you look favorably 
on that. But the elimination of restrictions that United 
now has by the acquisition of Pittsburgh-Washington- 
Detroit. If restrictions are introduced in your decision 
there, then we have no deal; because it is not worth 
$28,800,000 under 
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those circumstances. 

So, Mr. Chairman, I know I have talked about a lot 
of things that ordinarily I should not; but you have got 
a record here, and if the Committee wants to know what 
we said, let us send it down to them. And that is that. 

And again I want to express my appreciation for the 
opportunity of talking to you. 

MR. GURNEY: Mr. Patterson, just one question. 

First, I appreciate United’s sincere desire to not only 
help United and Capital but also help the air map of 
the United States. I think there are three good things 
there involved. There is a potential there, I believe. 

MR. PATTERSON: Yes, no question about it. 

MR. GURNEY: That is the information we have gotten. 
I would like to ask you one question, though. 

Quite a bit of Capital’s system could be classified as 
local service. And we do not know how these cases will 
come out. My question now is: Is there a third carrier 
involved in this transaction? 

MR. PATTERSON: You mean in the deal with us? 

MR. GUBNEY: Yes. 

MR. PATTERSON: Oh, definitely no. 

MR. GURNEY: There is none contemplated to take 
over any of the local— 

MR. PATTERSON: There is a fellow that has been 
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breaking his neck to get me on the telephone. He has 
some sort of an air line that he would like to throw in 
on this thing. But let me say this. I have never done 
any business with some of these out-and-out speculaters 
and shysters, and I do not intend to start now. 

MR. GURNEY: I was not thinking of that. I was 
thinking of local service lines in the Capital area. 
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MR. PATTERSON: No, absolutely nothing. This is 

it. 
MB. GURNEY: I was thinking of the domestic. 
MR. PATTERSON: No, not domestic. But you prob- 
ably know there has been a fellow around trying to get 
in touch with me to see if we would not join this up with 
something else. 

MR. GURNEY: That is all I really wanted to know 
about that. 

MR. BRAGDON: My question is similar to that of the 
Senator: Did you not say that the withdrawal of Capital 
from some of these smaller cities was favored by you? 

MR. PATTERSON: Oh, yes. Yes. I would say this: 
It is one of the conditions in our provisions, that unless 
that pattern, that it is eliminated from Capital’s system— 

MR. BRAGDON: But let me say this: Not in its com- 
plete form as applied for by Capital. Mr. Neelands has 
not asked me what I think about it, except that I think he 
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did the right thing. There are one or two little combi- 
nations there that we think Capital should retain, because 
we think there is a potential there if it is properly de- 
veloped. 

But generally speaking, I think they applied for the 
abandonment of 24 cities. Generally speaking, that is an 
absolute must as a part of the cure of this particular 
issue. 

CHAIRMAN GILLILLAND: Do you have any ques- 
tions? 

Mr. Boyd? 

MR. BOYD: I just wanted to ask Mr. Patterson and 
Mr. Neelands if their counsel will be ready to go forward 
at the time these documents are filed. 

MB. PATTERSON: I will guaranty you that ours 
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will, or we will have new counsel. 
MR. BOYD: I believe you, too, Mr. Patterson. 
CHAIRMAN GILLILLAND: I take it, too, that in 
anticipation of the filing, your counsel might seek advice 
as to what supporting documents and things of that kind? 
MR. PATTERSON: I hope so; because when they 
talked to me, about this, it was becoming a Federal case. 
There are some papers here on guesstimates that they 
are going to throw in. So we will see if we cannot ar- 
range through channels that we give you what you want. 
CHAIRMAN GILLILLAND: Right. I think I ought 
to say again that the things that are said have to be 
subject 
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to the formal proceedings we go through. We cannot 
prejudge them. 
MR. PATTERSON: Right. We are going to say that 


our counsel in presenting this case—whoever he uses as a 
witness, whether it be me or whoever it may be, on this 
labor situation, everything will be put in the record. You 
will know from that record those things, as 2 condition. 

CHAIRMAN GILLILLAND: I might say this: that 
I think that you have pretty good counsel. I would not 
be too happy about getting new ones. 

MR. PATTERSON: Oh, no. I was just kidding. But 
there are times when I become a little impatient with 
lawyers. I cannot get along with them, and I cannot get 
along without them. 

MR. GURNEY: Me too. (Laughter) 

MR. BOYD: Do you plan to put out a press release 
at any time? 

MB. PATTERSON: I plan to put out a press release. 
I have a press conference at 4:00 o’clock at the Statler 
Hotel. And what I wanted to say was this: I have the 
release, which is just the terms, as I outlined them to you 
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originally, except that our publicity department have to 
put the telephone number in where you buy the tickets. 
But aside from that, it is just a factual presentation of 
the exchange, the shares, and what-not. And the posi- 
tion of 
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Vickers and the position of Capital Air Lines. 

Now the question is: I do not know whether they 
know whether we are here or not. They all came sepa- 
rately, but I am sure they do. Here is what I had planned 
to say that I had discussed with the Board: “I just have 
come from the Board. That is why we haven’t talked 
to the press. We felt that as a matter of courtesy and 
before we filed anything with the Board, we owed it to 
them to meet and explain how we had come together, 
what were were doing, and that is that.” 

MR. GURNEY: Bight. 

MR. PATTERSON: And if they ask me if the Board 
gave me any encouragement, I am going to say: “The 
Board did exactly what you would do if you were in their 
position. They didn’t say a damn thing.” 

So, gentlemen, that is the story. And if you have any 
further questions— 

CHAIRMAN GILLILLAND: Do you have anything 
further, gentlemen? 

I believe that does it, then. 

(Whereupon, at 3:23 o’clock p.m., the conference in 
the above-entitled matter was concluded.) 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 
In the Matter of the compensation for the 
transportation of mail by aircraft, the facili- 


ties used and useful therefor, and the services 
connected therewith of 


Caprra, Arurxes, Ixc., 


over its entire system. 


PETITION OF CAPITAL AIRLINES, INC. 


Capital Airlines, Ine. (hereinafter “Capital”), is filing 
with extreme reluctance this petition which requests the 
Board to set a subsidy mail rate for Capital. Despite 
this reluctance, Capital believes that its obligation to the 
traveling public and to its shareholders makes this filing 
unavoidable. 


Notwithstanding particularly heavy losses in the past 
several months, Capital had hoped that it would be able 
to avoid the necessity for requesting subsidy. Capital 
had believed that its program for the acquisition of 
Electra and Convair 880 equipment would proceed suffi- 
ciently fast to enable Capital to benefit from the institu- 
tion of Electra service on its major competitive routes 
by the coming summer. It is now obvious that Capital’s 
ability to perfect the financing necessary to secure this 
new equipment will be delayed for an indefinite period of 
time. 
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A series of abnormal factors beyond the control of man- 
agement have caused Capital to incur substantial oper- 
ating losses in past months. However, of more immedi- 
ate and cumulative effect, last week’s tragic Electra acci- 
dent in Indiana—resulting in an FAA order materially 
limiting the 
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aircraft’s operating speeds '—makes it impossible at the 
present time for Capital to perfect the debt and equity 
financing program which Capital has been arranging for 
the purchase of its new equipment. 


The factors causing Capital’s recent heavy losses have 
been varied. They involve, among other things, a series 
of major air accidents and unusually severe operating 
weather. Although these factors have already exacted a 
tremendous toll in Capital’s operations, it appears that 
their influence will prevail for some time with the result 
that operating losses will continue. 


In addition, the economic burdens resulting from the 
unusual delay in securing final action in the General 
Passenger Fare Investigation, and from the Board’s de- 
cision in the Toledo Adequacy of Service Case and from 
the Company’s local service operations will continue for 
an indefinite period. 


Capital is still a short-haul, short-hop, regional carrier. 
Although its route structure has been strengthened dur- 
ing the past few years through the elimination of oper- 
ating restrictions and an extension of its routes to Florida, 
the fact remains that today it continues to have the short- 
est passenger journey of any domestic trunk carrier. 


2The publicity covering this order constantly intimates that 
a further and more drastic order may be forthcoming at any 
moment. 


346 
(5969) 


‘As a short-haul carrier, its financial results have always 
been marginal. Furthermore, in the period of initial 
implementation of recent Board route awards, operating 
results have been inadequate to provide a financial margin 
to tide the Company over any prolonged period of eco- 
nomic adversity. 


At this time, therefore, the cumulative effect of these 
factors, coming after years of marginal operations, will 
make it impossible for Capital to continue the absorption 
of these major losses without aid. Accordingly, Capital 
is required to avail itself of its statutory right to subsidy 
assistance until such time as the economic burden im- 
posed by these 
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factors is lessened and until additional turbine equipment 
can be acquired and put into operation. 


Air Accidents 


The several major air accidents which have occurred 
within the past several months have seriously depressed 
Capital’s traffic. These accidents, coupled with an un- 
usually large amount of publicity (especially the repeated 
publicity relative to the unknown causes of these accidents 
and the speculation that they have been caused by bombs), 
have served to shake the confidence of certain segments 
of the public in the safety of air transportation. As the 
shortest-haul trunk carrier, Capital’s traffic can easily 
shift to surface transportation so that it has been more 
seriously affected by traffic losses from this continuing 
publicity than have the other carriers. 


Capital’s system load factor broke sharply downward 
following the early-January accident. The adverse effect 
of the publicity arising from that and other accidents and 
most particularly from the recent Electra accident in 
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Indiana will undoubtedly continue to depress Capital’s 
load factors for an indefinite future period. 


Weather 


The extremely bad winter weather which has prevailed 
over Capital’s system has caused major disruptions of 
Capital’s operations with a consequent economic loss. 
Capital has been forced to cancel many flights and, traffic- 
wise, many persons have used surface transportation in 
Capital’s short-haul markets, rather than risk the delays 
and cancellations inherent in winter operations. Clear 
evidence of the unusual severity of this weather is the 
fact that Capital’s operating performance in January 
1960 was the lowest it has been for January in the past 
ten years; in February it was well below the ten-year 
average and thus far in March the operating performance 
factor was the lowest experienced since 1947 in a com- 
parable period. 
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General Passenger Fare Investigation 


Capital has repeatedly called to the attention of the 
Board and its staff the fact that Capital is in a critical 
financial condition. In the General Passenger Fare In- 
vestigation, Docket No. 8008, Capital repeatedly stated 
that the failure of the Board to grant appropriate fare 
relief would very likely impair Capital’s ability to con- 
tinue its operations without requesting subsidy. 


On May 27, 1959, Examiner Ralph L. Wiser issued his 
Initial Decision in the General Passenger Fare Investi- 
gation. Examiner Wiser recommended that the passenger 
fare level be increased 12 per cent above the level pre- 
vailing prior to February 10, 1958. The Examiner recom- 
mended that the further increase in the current fares of 
1.9 per cent required to attain this level be achieved by 
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permitting the carriers to add another $1.00 per ticket 
to their fares. 


All trank carriers were in agreement that the 12 per 
cent fare increase recommended by the Examiner was not 
adequate. The majority of the carriers urged that a fare 
increase of at least 15 per cent was urgently required. 


On July 28-29, 1959—over seven months ago—this Board 
heard oral argument in the General Passenger Fare In- 
vestigation. Not only has the Board failed to adopt the 
Examiner’s recommendation for a fare increase or, more 
appropriately, to grant the fare increase requested by 
the majority of the carriers; the Board has not even 
issued an opinion in the case. 


The marginality of Capital’s short-haul system has al- 
ways meant that Capital was one of the first carriers to 
suffer in any economic crisis. Therefore, Capital’s cur- 
rent experience is merely a more vivid and painful ex- 
ample of a situation which is beginning to confront the 
rest of the industry. 


Toledo Adequacy of Service Case 


In the Toledo Adequacy of Service Case, Docket No. 
8851, Capital has been forced to institute uneconomic 
coach services at Toledo despite 
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Capital’s protests to the Board that such services were 
not required and could only be operated at substantial 
losses. 


Capital’s actual experience in operating the required 
coach services at Toledo provides clear evidentiary sup- 
port for Capital’s belief that these services are not re- 
quired by the traveling public and actually represent a 
severe financial loss to Capital. 
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Despite Capital’s protests that the Toledo service would 
be uneconomic, the Board stated: 


«“* © © even if the proposed service should fail to 
prove economical during this trial period, the rendi- 
tion by Capital of this minimum service pattern is 
required under its certificate and section 404(a) of 
the Act.” (Order No. E-14629, p. 8.) 


If the foregoing represents a Board view that carriers 
will be required to provide uneconomic services even 
though the systems of these carriers are operating at 
losses, it is obvious that subsidy will be required to sup- 
port these required operations. 


Local Service Operations 


Capital has continued to operate services required in 
the public interest on routes which are purely local service 
in character. These routes have represented a continuing 
economic burden to Capital. However, cases are pending 
in which Capital anticipates that it will be relieved of 
many of these short-haul and short-hop operations. Until 
such relief is forthcoming, however, Capital will continue 
to suffer severe financial losses. 


Capital can no longer afford to sustain the continuing 
serious losses which it has suffered over the past years. 
Accordingly, Capital hereby petitions the Board, pursu- 
ant to section 406 of the Federal Aviation Act of 1958 
and Rule 303 of the Board’s Rules of Practice, to enter 
an order establishing a subsidy mail rate for Capital’s 
entire system on and after March 25, 1960, of 22.5 cents 
per revenue plane mile (such subsidy mail rate to be in 
addition to, and not in lieu of, the service mail payments 
now made to Capital pursuant to Order No. E-9284 dated 
June 7, 1955, as amended). 
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In support of this petition, Capital states as follows: 
1. Capital Airlines is the holder of certificates of pub- 
lic convenience and necessity issued to it pursuant to the 
Federal Aviation Act of 1958, authorizing it to engage 
in scheduled air transportation with respect to persons, 
property and mail on routes Nos. 14, 34, 41, 46 and 51. 


2. On June 7, 1955, the Board adopted Order No. 
B-9284 fixing final service mail rates for Capital and 
other carriers effective from April 1, 1954, forward. The 
service mail rate to be paid pursuant to this order is 
computed on a multi-element formula and, in Capital’s 
case, was designed to yield approximately 49.04 cents per 
mail ton-mile. Subsequent to the entry of Order No. 
¥-9284, the Board has issued various orders reclassifying 
certain of the stations for the purpose of applying the 
multi-element formula, but the basic service mail rate 
has remained unchanged (see, for example, Order No. 
E-14530 dated October 7, 1959). 


3. At the time of the entry of Order No. E-9284, set- 
ting a final service mail rate for Capital, the Board found 
that Capital and other named carriers were “self-sufficient 
and therefore requiring a service rate only * ° °.” Sub- 
sequent to the entry of Order No. E-9284, Capital, under 
honest, economic and efficient management, has experi- 
enced a steadily worsening economic position and the 
payments to Capital for the carriage of mail pursuant 
to the terms of that order, as amended—despite Capital’s 
honest, economic and efficient management—are no longer 
fair and reasonable within the meaning of section 406 
of the Act. 


4 Capital’s Form 41 reports filed with the Board 
show the extent of Capital’s losses in the past several 
years. In 1956, Capital suffered a net loss of $1,256,953. 
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In 1957, Capital suffered a net loss of $2,870,355. In 
1958, Capital suffered a net loss of $436,738. In 1959, 
Capital suffered a net loss of $1,757,425. (Capital Forms 
41, CAB.) 
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These losses are continuing at an accelerated rate in 
the current year. In the month of January 1960, Capital 
had a net loss of $1,811,679. In the month of February 
1960, Capital had a net loss of $2,131,745. Present evi- 
dence indicates another substantial loss for March. 


5. For the year ending March 15, 1961, Capital has 
forecast total operating revenues of $108,345,000 and a 
total net loss of $9,731,000. In order for Capital to 
realize the 11.25 per cent return on investment which 
was found to be required by the Examiner in his Initial 
Decision in the General Passenger Fare Investigation, 


Capital requires subsidy payments for the projected year 
in the amount of $12,949,000. (Appendix A.) 


6. In fixing and determining fair and reasonable rates 
for the transportation of mail, section 406(b) of the Act 
directs the Board to consider among other things, 


«“e © © the need of each such air carrier for com- 
pensation for the transportation of mail sufficient to 
insure the performance of such service, and, together 
with all other revenue of the air carrier, to enable 


10Qn the basis of the Board’s filing requirements, Capital was 
required to show an out-of-period adjustment of $650,000 in a 
single year. Actually, Capital’s Annual Report to its stockholders, 
after adjusting the loss over an appropriate period, shows that 
Capital realized a small net profit of $213,262. 


2 The Examiner found a rate of return of 11.25% to be the fair 
and reasonable rate of return on investment for Capital and the 
other intermediate eight carriers. (Initial Decision, p. 52. 
General Passenger Fare Investigation.) 
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such air carrier under honest, economical, and effi- 
cient management, to maintain and continue the de- 
velopment of air transportation to the extent and 
of the character and quality required for the com- 
merce of the United States, the Postal Service, and 
the national defense.” 
The compensation for the transportation of mail pres- 
ently received by Capital pursuant to Order No. E-9284, 
as amended, when added to the “other revenue” received 
by Capital Airlines is entirely inadequate for Capital’s 
“need” within the meaning of the foregoing language of 
the Act. 


7. Capital’s forecast for the year ended March 15, 
1961, is based upon the operation of 57,510,000 revenue 
plane miles. The allocation of the additional $12,949,000 
which Capital requires in the future year to these pro- 
jected revenue plane miles produces a subsidy need of 
22.5 cents per revenue plane mile. (Appendix A.) 


8. Capital Airlines believes that the subsidy mail rate 
of 22.5 cents per revenue plane mile for Capital’s entire 
system on and after March 25, 
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1960 (when added to the service mail payments now made 
to Capital pursuant to Order No. E-9284, as amended), 
will constitute a fair and reasonable rate for the trans- 
portation of mail as prescribed by section 406 of the 
Federal Aviation Act. 


9. Capital’s cash position is critical. In view of the 
major losses which Capital has already experienced and 
the further major losses which Capital has projected for 
the next ensuing year, it is imperative that this subsidy 
mail rate, or an appropriate interim rate, be immediately 
established to prevent any further deterioration of Capi- 
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tal’s critical cash position to enable Capital to meet its 
pressing current and necessary operating expense obli- 
gations. 


WHEREFORE, Capital Airlines, Inc., respectfully re- 
quests that the Board enter an order establishing a sub- 
sidy mail rate for Capital’s entire system on and after 
March 25, 1960, of 22.5 cents per revenue plane mile (such 
subsidy mail rate to be in addition to, and not in lieu of, 
the service mail payments now made to Capital pursuant 
to Order No. E-9284 dated June 7, 1955, as amended). 
In the event that the Board’s normal procedures do not 
permit it to enter an immediate order establishing the 
subsidy mail rate herein requested, Capital alternatively 
requests that the Board immediately enter an order fix- 
ing an appropriate interim subsidy mail rate (in order 
to alleviate Capital’s critical cash position) payable to 
Capital pending final action by the Board on the relief 
requested by this petition. 


Respectfully submitted, 
CAPITAL AIRLINES, INC. 


By /s/ David H. Baker 
Davm H. Barer 
President 


March 25, 1960 
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APPENDIX A 


CAPITAL AIRLINES, INC. 
PROJECTED PROFIT AND LOSS STATEMENT 
FOR THE 12 MONTH PERIOD ENDED MARCH 15, 1961 
(IN THOUSANDS) 


As With 
Projected Subsidy 


Operating Revenue: 
Passenger and Excess Baggage $ 101,826 $ 101,826 
Cargo and Other 6,519 
Subsidy 12,949 


Total Operating Revenue 108,345 121,294 


Operating Expense 115,330 115,330 


Operating Income or (Loss) ( 6,985) 5,964 
Interest Expense 2,746 2,746 


Net Income or (Loss) $( 9,731) $ 3,218 
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CAPITAL AIRLINES, INC. 
BALANCE SHEET 
AS AT FEBRUARY 29, 1960 
(IN THOUSANDS) 
Assets 
Current Assets 

Cash $ 3,225 
Receivables 8,915 
Other 5,359 


Total Current Assets 17,499 
Operating Property and Equipment 94,171 
Less Reserve for Depreciation 46,287 
Net Property and Equipment 47,884 

Other Assets 3,103 
Total Assets $ 68,486 


Liabilities 
Current Liabilities 
Viscount Equipment Notes $ 25,025? 
283 


Other Equipment Notes 

Accounts Payable 3,499 

Other 10,284 
Total Current Liabilities 39,091 

Long Term Debt 

Viscount Equipment Notes 8,817 

Other Equipment Notes 204 

Subordinated Debentures 12,000 


Total Long Term Debt 21,021 


Reserve for Future Income Taxes 1,513 
Total Liabilities 61,625 
Stockholders’ Equity 
Capital Stock 910 


Additional Paid in Capital 8,817 
Retained Earnings ( 2,866) 


Total Stockholders’ Equity 6,861 
Total Liabilities and Equity $ 68,486 
1 Includes $10,904,000 overdue for payment at February 29, 


1960 and $14,121,000 due during the year ended February 28, 
1961. 
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CAPITAL AIRLINES, INC. 
INVESTMENT BASE, RETURN ON 
INVESTMENT AND SUBSIDY NEED 
(IN THOUSANDS) 
Investment Base 


Stockholders’ Equity $ 6,861 
Long Term Debt 21,021 
Viscount Equipment Notes due currently* 25,025 
15% of Other Equipment Notes due currently 212 


53,119 
Less Excludible Items 


Non-operating Property 34 
Debt Discount and Expense 76 


110 
Total Investment $ 53,009 
Return on Investment 


General Passenger Fare Case Examiner’s 
Recommendation of 11.25% x $53,009 $ 5,964 


Subsidy Need 


Net Loss for Year $( 9,731) 
Less Interest 2,746 


Return ( 6,985) 
Allowable Return 5,964 


Subsidy Need $ 12,949 


Revenue Miles in Year Ended March 31, 1961 57,510 
Subsidy Need per Mile 22.5¢ 


1 Viscount equipment notes due currently included in the in- 
vestment base due to inability of Company to pay any portion 
thereof within the next 12 months. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 8th day of April, 1960 
Docket 11241 


CaprraL Armies, Inc. 
Man. Rares 


ORDER 


On March 25, 1960, Capital Airlines, Inc. (Capital) 


filed a petition pursuant to section 406 of the Federal 
Aviation Act of 1958 (the Act). This petition requests 
that the carrier be provided subsidy totalling $12,949,000 
annually, effective as of the date that the petition was 
filed. The petition alleges that Capital has an emergency 
need for cash through subsidy payments and requests 
that an “appropriate” temporary subsidy rate be estab- 
lished immediately unless the matter of the final subsidy 
rate can be determined promptly. 


At present, none of the 12 United States domestic trunk- 
line air carriers is receiving subsidy pursuant to section 
406 of the Act. With minor exceptions all of the domes- 
tic trunklines have been operating without subsidy for 
over eight years. In addition, to no other domestic trunk- 
line air carrier has pending before the Board a claim for 
subsidy for any current period. 
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Under all of these circumstances, it is clear that before 
the Board can pass upon the question of whether Capital 
is entitled to subsidy, and, if so, the amount thereof, a 
full evidentiary hearing must be conducted consistent 
with the requirements of section 406 of the Act and the 
provisions of the Administrative Procedure Act.* 


The factors which impel the Board to set this matter 
for hearing include the following: 


1. The length of time Capital has been off subsidy 
(since October 1, 1951). 

2. The disparity between Capital’s financial position 
of the past several years and that of other comparable 
domestic trunkline carriers. 
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3. The basic question of subsidizing a trunkline car- 
rier which has been subsidy free for an extended period 
of years and whose operations are directly competitive 
with other trunkline carriers which are not currently 
receiving or seeking subsidy support. 


4. The need for development of a complete record 
with respect to the financing and equipment program of 
Capital, and the relationship of that program to its statu- 
tory need under honest, economical and efficient manage- 


ment. 

Accordingly, by this order we are assigning this pro- 
ceeding for hearing before an Examiner of the Board 
at the earliest practicable date. 


1 Section 406 of the Federal Aviation Act requires that subsidy 
be awarded only under conditions of “honest, economical, and 
efficient management” and then only in an amount found neces- 
sary “to maintain and continue the development of air trans- 
portation to the extent and of the character and quality required 
for the commerce of the United States, the Postal Service, and 
the national defense.” 
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As regards the request in the petition that a temporary 
rate be established pending the determination of a final 
rate, it is evident at this time that the same factual and 
policy issues which are involved in the proceedings as- 
signed for hearing on the final rate would be involved 
in determining the extent to which subsidy, if any, should 
be provided Capital on a temporary basis. Accordingly, 
no useful purpose would be served by setting the question 
of a temporary rate for hearing separate and apart from 
the question of the final rate. 


In view of the foregoing, and pursuant to the authority 
of the Federal Aviation Act of 1958, as amended, and 
particularly sections 204(a) and 406, IT IS ORDERED 
That the petition of Capital in Docket 11241 be and it 
hereby is assigned for hearing before an Examiner of 
the Board at a date to be announced subsequently, such 
date, however, to be the earliest one practicable consist- 
ent with the questions involved under the petition and 


the dispatch of the Board’s business.” 


By the Civil Aeronautics Board: 


/s/ Mabel McCart 
Mazset McCarr 
Acting Secretary 


? During the pendency of this proceeding, the carrier continues 
to receive payments from the Government for the service of carry- 
ing the mail estimated at approximately $2,300,000 annually. 
The petition does not challenge the level of this service mail 
payment, and, accordingly, the petition is not construed as in any 
manner affecting the current level of Capital’s service mail rate. 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Docket No. 11241 


Caprran Aruuves, Ixc. 
Mam Rares 


PETITION OF NORTHWEST AIRLINES, INC. 
FOR LEAVE TO INTERVENE 


Northwest Airlines, Inc. (Northwest) hereby submits 
this petition for leave to intervene in the above entitled 
proceeding pursuant to Bule 15 of the Board’s Rules of 
Practice, and in support of such petition respectfully 
states as follows: 


1. Northwest is a corporation organized and existing 
under the laws of the State of Minnesota, having its prin- 
cipal office and place of business at 1885 University Ave- 
nue, St. Paul 1, Minnesota. 


9. Northwest is an air carrier and holds certificates 
of public convenience and necessity authorizing it to en- 
gage in scheduled air transportation with respect to 
persons, property and mail on Routes Nos. 3, 3F, 95, 129 
and 140. 


3. Capital Airlines, Inc. (Capital), which is petition- 
ing in the instant proceeding for the establishment of a 
subsidy mail rate over its entire system, is in direct com- 
petition with Northwest over a substantial number of 
Northwest’s domestic route segments. In fact, the domes- 
tie markets in which Capital provides such competitive 
service account for 49 per cent of Northwest’s domestic 
on-line origin and destination passengers. 
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By Order No. E-15088, dated April 8, 1960, the Board 
set down Capital’s petition for full evidentiary hearing. 
In doing so it noted that one of the principal issues in 
this proceeding will be: 
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“The basic question of subsidizing a trunkline car- 
rier which has been subsidy free for an extended 
period of years and whose operations are directly 
competitive with other trunkline carriers which are 
not currently receiving or seeking subsidy support.” 
The grant of the relief requested by Capital, whether 
on a temporary or permanent basis, will, it is submitted, 
have a direct and adverse competitive impact upon North- 
west. The extent to which the subsidy payments request- 
ed could be used to underwrite Capital’s competitive pas- 
senger and cargo operations to the detriment of other 
carriers is a necessary issue in this proceeding. It is 


clear, therefore, that Northwest, as a direct competitor of 
Capital, has a substantial interest in the subject matter 
of this proceeding. See Seaboard & Western Airlines v. 
C.A.B., 181, F. 2d 515 (D.C. Cir. 1949). 


Northwest’s interest in this proceeding cannot be said 
to be confined to that aspect of the case involving com- 
petitive segments alone since subsidy need must be com- 
puted with regard to the entire operations of a carrier. 
See Delta Air Lines v. Summerfield, 347 U.S. 74 (1954). 
Furthermore, the resulting impact upon Northwest would 
be the same regardless of the source of the alleged need 
for subsidy. 


4. There is no valid basis for distinguishing the com- 
petitive harm to Northwest inherent in a temporary grant 
of subsidy to Capital, from that inherent in the establish- 
ment of a permanent subsidy mail rate. The harm would 
clearly be the same, regardless of whether the subsidy 
payments were considered to be temporary or permanent. 
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In addition, the injury resulting from a temporary sub- 
sidy grant would be irreparable since there would be no 
means by which Northwest could seek relief in the perma- 
nent subsidy proceeding from the losses resulting from 
the establishment of a temporary subsidy rate for Capital. 
Consequently, Northwest requests that it be given notice 
of, and be 
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permitted to participate in, any formal or informal pro- 
ceedings which may be held during the course of the per- 
manent proceeding for the purpose of establishing @ 
temporary subsidy rate. 


5. The aforementioned factors demonstrate that North- 
west has a substantial property and financial interest 
in the subject matter of this proceeding which will not 
be adequately represented by existing parties. Partici- 
pation in the case by Northwest will assist in the develop- 


ment of a sound record. The granting of this petition to 
intervene will not unduly broaden the issues or delay the 
proceeding. 


WHEREFORE, Northwest requests that the Board 
grant it leave to intervene in and become a party to the 
above-entitled proceeding with the right to receive notice 
of and to appear at prehearing conferences and hearings, 
to present exhibits, to examine and cross-examine wit- 
nesses, and to be heard on brief and oral argument if oral 
argument is granted. 


Respectfully submitted, 


/s/ C. Edward Leasure 
C. Epwarp LzasukE 
Attorney for 
NORTHWEST AIRLINES, INC. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have served the foregoing 
Petition upon the Postmaster General of the United 
States and Capital Airlines, Inc., by mailing a copy there- 
of, postage prepaid, this 16th day of May, 1960. 


/s/ C. Edward Leasure 
C. Epwarp Leasvne 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 29th day of April, 1960 
Docket 11241 


Carrrau ArguinEs, Inc. 
Maw Rares 


ORDER 


On April 25, 1960, Capital Airlines, Ine. (Capital) filed 
a motion “for the immediate establishment of a temporary 


subsidy mail rate pursuant to section 406 of the Federal 
Aviation Act of 1958.” In effect this motion asks re- 
consideration of the Board’s order of April 8, 1960 (Order 
E-15088), which stated that: 


“As regards the request in the petition that a tem- 
porary rate be established pending the determination 
of a final rate, it is evident at this time that the same 
factual and policy issues which are involved in the 
proceedings assigned for hearing on the final rate 
would be involved in determining the extent to which 
subsidy, if any, should be provided Capital on a 
temporary basis. Accordingly, no useful purpose 
would be served by setting the question of a tempo- 
rary rate for hearing separate and apart from the 
question of the final rate.” 


As grounds for this motion, Capital asserts that it is 
faced with a critical financial emergency in that Vickers- 
Armstrongs, Ltd. (Vickers), has begun steps to foreclose 
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the chattel mortgage on Capital’s flight equipment; that 
Vickers has indicated that it is willing to cooperate in 
a sound plan for the solution of Capital’s financial prob- 
lems; and that the immediate establishment of a tempo- 
rary subsidy in the annual amount of approximately 
$12,900,000 is essential for Capital to continue operations 
and explore the possibility of reaching a satisfactory basis 
upon which the interests of Vickers can be protected. 
Capital asserts that it has been consistent Board policy 
to provide subsidy on a temporary basis to a carrier in 
financial difficulty. 


6025 


Upon consideration of the matters advanced in Capital’s 
motion, the Board finds that it sets forth no additional 
facts which would warrant the Board’s departing from 
the procedure spelled out in Order E-15088. The facts 
set out in the motion were known to the Board at the time 
when it issued its order of April 21, 1960 (E-15134) in- 
stituting an investigation of Capital and requiring Capital 
to submit certain data to the Board within 45 days there- 
after. In addition, the Board’s policy with regard to the 
award of subsidy on a temporary basis does not envisage 
that any or all air carriers in financial straits will be 
awarded subsidy simply upon the filing of a petition. 
Part 399.32 of the Board’s Policy Statements setting 
forth the general guide lines for the establishment of 
temporary subsidy rates envisages that subsidy will not 
be awarded where there is a likelihood that the carrier 
will not, when the final subsidy proceedings are deter- 
mined, be entitled thereto. The Board has applied this 
policy consistently in order to avoid an unwarranted dis- 
bursement of Government funds. It was for this reason 
that the Board noticed the question of subsidy payments 
to Capital for formal hearing, since, as further detailed 
in our order of investigation, serious question was pre- 
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sented whether the carrier would be entitled ultimately 
to any subsidy whatsoever; and that question could not 
be resolved finally except through the formal hearing 
process. 


In the order of investigation the Board has required 
the submission by Capital of a report furnishing various 
data which, among other things, are pertinent to the 
ultimate resolution of the question of whether Capital 
should be provided subsidy, and that report is due by 
June 5, 1960 and will be immediately reviewed by the 
Board. In the meantime, the Board has directed that 
prehearing conference be assigned in Docket 11241 before 
a Hearing Examiner on May 16, 1960. 


The Board, acting pursuant to the Federal Aviation 
Act of 1958, as amended, and particularly sections 204(a) 
and 406 thereof, finds that the motion of Capital should 
be denied; and therefore, IT IS ORDERED that the 


motion of Capital Airlines, Inc. for the immediate estab- 
lishment of a temporary subsidy mail rate be, and it is, 
hereby denied. 


By the Civil Aeronautics Board: 


/s/ Mabel McCart 
Mase, McCarr 
Acting Secretary 
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6042 
Order No. E-15292 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 27th day of May, 1960 


Docket No. 11241 


Carrrau Aruings, Inc. 
Manx. Rares 


ORDER DISMISSING MAIL RATE PETITION 


On March 25, 1960, Capital Airlines, Inc. (Capital) 
filed a petition requesting that the Board establish a 
subsidy mail rate for Capital’s entire system on and after 
that date. Thereafter, various persons filed petitions for 
leave to intervene in this proceeding. In accordance with 
Board Order E-15166, April 29, 1960, a prehearing con- 
ference was held on May 16, 1960. Then, by letter filed 
May 26, 1960, Capital withdrew its petition for subsidy 
retroactively to the date of filing and requested the Board 
to dismiss it as of March 25, 1960. 


The Board finds that: 


1. Capital’s petition did not challenge the service mail 
rate which it currently is receiving. 


2. Capital’s request to withdraw its petition clearly 
indicates the carrier’s acceptance of this service rate as 
providing fair and reasonable total mail compensation 


1 Order No. E-9284, June 7, 1955, established service rates for 
the entire domestic trunkline industry. 
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under section 406 of the Federal Aviation Act of 1958, 
on and after March 25, 1960. 


3. In view of the foregoing, and the fact that Capital’s 
current mail rate is the service rate established as fair 
and reasonable for the domestic trunkline industry, and 
that this rate includes no element of subsidy, there is no 
risk of excessive compensation to Capital for the period 
on and after March 25, 1960. Accordingly, it is not neces- 
sary for the Board to re-examine Capital’s mail rate in 
this proceeding. 
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4. It is in the public interest and consistent with the 
Board’s powers under sections 102, 204, 406 and 1001 of 
the Federal Aviation Act of 1958, to grant Capital’s re- 
quest and dismiss its petition. 


5. Thus, the question of intervention raised by the 
aforementioned petitions for leave to intervene becomes 
moot. 


Accordingly, IT IS ORDERED, That Capital’s petition 
for a subsidy mail rate filed with the Board on March 
25, 1960, be and it hereby is dismissed, effective March 
25, 1960. 


By the Civil Aeronautics Board: 
/s/ Mabel McCart 


Mase, McCarr 
Acting Secretary 
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Order No. B-15134 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 21st day of April, 1960 


Docket 11311 


In the matter of the 


CaprraL ArgLINes INVESTIGATION 


ORDEB INSTITUTING INVESTIGATION 


On March 25, 1960, Capital Airlines filed a petition 
seeking subsidy assistance at a rate of approximately 
$13 million annually.2 On April 12, 1960, Vickers-Arm- 
strongs Ltd. announced that it had commenced procedures 
leading to a possible foreclosure of the chattel mortgage 
covering all flight equipment of the airline. These circum- 
stances underscore the serious economic straits into which 
the carrier has fallen in recent years. 


Since Oct. 1, 1951, Capital, along with the other major 
domestic trunklines, has operated without subsidy assist- 
ance. And prior to 1955, Capital’s rate of return on 
investment was comparable to that of the trunkline in- 


1 By Order E-15088, April 8, 1960, the Board declined to grant 
interim subsidy relief and assigned the petition for a final rate 
for hearing. 
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dustry as a whole” However, the carrier began reporting 
operating losses in 1955, at a time when the balance of 
the carriers in its class were reporting substantial profits.* 


6045 


This trend continued in 1956 and, although Capital showed 
a small operating profit in 1957, it had a substantial net 
loss for that year after deducting interest charges.* 


At the time, it appeared that this unfavorable trend 
might have been caused by costs associated with the intro- 
duction into service of new equipment—the Viscounts— 
and with the expansion of facilities to provide service 
over the enlarged and strengthened route system which 
had been successfully sought by Capital in a series of 


2 Year Annual Return on Investment 


Capital Industry Total 


1951 17.0% 13.1% 
1952 12.3% 15.3% 
1953 12.4% 11.4% 
1954 9.4% 11.0% 


3 Carrier Net Oper. Inc. Net Income 


(000) 1955 (000) 
Braniff 1,876 2,025 
Capital 4,136 
Delta 3,067 
National 3,349 
Northwest 2,254 
Western 1,982 


«Year 


1955 
1956 
1957 
1958 
1959 
First two months, 1960—3,570 
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major route cases. Capital sought these awards because, 
as it said: 


“Having precariously reached the state of self-sufi- 
ciency, Capital Airlines has a sincere and earnest 
desire to avoid any return to reliance upon govern- 
ment subsidy. It seeks to improve its services and 
its own condition so that reliance upon subsidy may 
be avoided in the future... 


* es e e 

“The award of these authorizations to Capital will 
be of great financial assistance to Capital . . . [and] 

. will assist Capital greatly in achieving its goal 
of sound and lasting self-sufficiency.” * 
“Apart from the economic effect of Capital’s pro- 
posals measured in terms of additional operating 
revenue, the route extensions which Capital seeks in 
this case will make substantial contributions to the 
productivity of Capital’s entire route structure and 
thereby enable Capital to relieve itself from its pres- 
ent marginal position in the industry.” © 


The Board’s opinions made plain its then belief that its 
decisions were responsibe in substantial measure to Capi- 
tal’s asserted need for route strengthening,” and would 
result in significantly improving its financial condition. 


This, however, did not prove to be the case. By the 
end of 1957, Capital had completed the major task of 
integrating the Viscount into its fleet and of inaugurating 
service over the routes awarded to it in the preceding 
two years. Its 


3 Brief to the Examiner in Docket 986, et al., pp. 1-3. 
¢ Brief to the Board in Docket 3051, et al., pp. 13-14. 


? New York-Chicago Case, E-9537, September 1, 1955, pp. 3-4; 
Southwest-Northeast Service Case, E-9758, November 21, 1955, 
pp. 22, 23. 


traffic figures reflected the growth: in 1955 and 1956 
Capital’s traffic grew at a faster rate than any other 
domestic trunk. This growth rate was more than twice 
the industry average. By the end of 1957, Capital was, 
in terms of both passengers generated and passenger 
miles flown, the fifth largest of the domestic trunklines. 
This growth was derived not only from markets in which 
Capital became an important competitor as a result of 
new route awards,® but also from its prior markets, even 
those in which new competition had been authorized by 
the Board” In short, the traffic statistics on their face 
indicated that the routes awarded Capital in these cases 
were successfully implemented by 1957. 


Nevertheless, the carrier on November 6, 1957 applied 
for subsidy at a rate of approximately $18 million an- 
nually.” Its profit and loss statements for this period 
presented a very different picture from the traffic statis- 
tics. Despite the rapid traffic growth, Capital showed a 
small operating deficit at the time of filing its petition 
and had operating income of only $382,040 for the cal- 


® For 21 pairs of points in which Capital received direct service 
authorizations in route awards activated in 1956, Capital gen- 
erated 8,658 passengers (and 3,629,000 revenue passenger miles) 
in 1955 against 181,844 passengers (and 67,856,000 revenue pas- 
senger miles) in 1956. For 14 pairs of points in which route 
restrictions were removed during this period, Capital generated 
145,041 passengers (and 73,138,000 revenue passenger miles) in 
1955 against 340,327 passengers (and 190,837,000 revenue pas- 
senger miles) in 1956. 


° For the three major pairs of points where Capital received 
additional competition as a result of Board decisions, Capital’s 
traffic nevertheless increased from 199,342 passengers carried in 
1955 to 265,980 in 1956. 


©The application was subsequently dismissed at Capital’s re- 
quest. Order E-12162, February 6, 1958. 
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endar year 1957. This income was insufficient to cover 
the substantial debt charges to which Capital was then 
committed: its interest payments totalled almost $3.8 
million in that year. In early 1958, Capital announced 
tentative plans, with attendant financing, to acquire new 
jet equipment, and following the first interim fare in- 
crease, withdrew its request for subsidy. Late in 1958, 
the Board again awarded Capital substantial additional 
routes in the Great Lakes-Southeast Case," again in an 
effort, in part, to bolster Capital’s economic health. 
Recognizing that Capital’s financial position at that time 
was “marginal,” the Board stated: 


“Perhaps the most important consideration which 
leads us to select Capital . .. is the adverse effect 
on Capital which would unquestionably result from 
any other selection. Were we to follow such a course, 
Capital’s local traffic between points which are also 
on the new route and its passengers which have 
moved to the Southeast partly over Capital’s system 
would be exposed to serious diversion. Such a re- 
sult is unnecessary in view of Capital’s superior claim 
to the award and would be particularly deleterious 
in view of its marginal financial position.” * 
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Time did not permit substantial implementation of these 
new awards by Capital during the winter of 1958-59." 
Traffic figures are not yet available for the winter season 
just ended, so that it is impossible to measure the car- 
rier’s success (or lack thereof) in these new major mar- 


11 Order E-18024, September 30, 1958. 


22 Order E-13024, page 23. Capital was also extended into other 
high density markets in the Chicago-Milwaukee-Twin Cities Case, 
Order E-13890, May 19, 1959. 


13The winter months are historically the peak season of the 
year for travel to the Southeast. 
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kets. However, the most recent traffic and financial sta- 
tistics raise doubt as to whether Capital has as yet been 
able to develop profitable operations over this route.* 
In any event, it would appear that Capital may have diffi- 
culty becoming an effective competitor in these markets 
unless and until it is able to obtain the necessary financ- 
ing to reequip with appropriate competitive aircraft. 


As is well known, Capital has been attempting for some 
time to finance the acquisition of longer-range turbo-prop 
aircraft, as well as turbo jets. Thus far, it has not done 
so. Nevertheless, it has an extremely high debt-equity 
ratio—over 77 percent of its capital being borrowed— 
and it pays the highest debt-service charge in the trank- 
line industry—6%4 percent—on the largest part of this 
debt.* The cost of servicing its debt was $2,790,694 in 
1959, and was substantially higher in the two preceding 
years.* Interest charges are projected at approximately 
the same level by Capital for 1960.” 


It should also be noted that Capital has not undertaken 
the development of coach service to the same extent as 
other trunks of comparable size. While the average trunk 
carrier, excluding Capital, provides about 43 percent of 
its service in coach class, Capital’s share is only about 
18.5 percent and most of this is the less attractive off-peak 
service. Although the relative volume of Capital’s coach 
to first-class service has almost doubled in the last year, 


1%4For the first two months of 1960, Capital sustained net 
operating losses of $1,644,090 in January and $1,926,082 in Feb- 
ruary. Its revenue passenger miles were 12 percent lower than 
in the like 1959 period. 


23 By way of contrast, most existing industry debt capital is 
paid for at rates between 334 and 5 percent. 


16 Interest charges were $3,779,204 in 1957 and $3,356,222 in 
1958. 


27 Docket 11241, Petition for Subsidy, Appendix A, page 3. 
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it is patent that Capital has continued to rely primarily 
upon first-class service. The introduction of new, faster 
and larger jet and turbo-prop aircraft by its competitors 
may be placing Capital in an even more difficult economic 
position than that of a few years ago. 


It is noteworthy that, although Capital has the shortest 
average passenger trip of any trunkline, its average flight 
stage length, an equally significant economic figure, is 255 
miles—longer than that of five trunks, shorter than five 
others, and the same as one. Both Capital’s average 
flight stage and length of passenger trip have increased 
substantially in the past four years, as a result of new 
route awards. And the traffic density of its routes has 
almost tripled as a result of its being given entry into 
additional large traffic markets. 
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Nevertheless, in this same period, its financial position 
has steadily worsened."* Significantly, it must also be 
noted that in the past two years Capital has substantially 
increased its revenue yield per ton-mile as a result of two 
Board authorized interim rate increases, pending decision 
in Docket 8008, the General Passenger Fare Investiga- 
tion.® 

In view of the circumstances outlined above, the Board 
is of the opinion that an investigation should be under- 
taken in an effort to determine the reasons for Capital’s 
current financial situation and what steps should appro- 
priately be taken by either the carrier or the Board to 
best serve the public interest. 


38 All preceding figures in this paragraph refer to fiscal years 
ending June 30. 


1° Capital’s system passenger yield increased from 5.72 cents 
per mile in 1957 to 6.32 cents per mile in 1959. 
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Accordingly, the Board, acting pursuant to the Federal 
Aviation Act of 1958, as amended, and particularly sec- 
tions 204(a), 401(g), 407(a), 415 and 1002(b) thereof, 
and finding that its actions herein will assist it in per- 
forming its duties and exercising its powers under the 
Act: 


IT IS ORDERED: 


1. That an investigation be and it hereby is instituted 
to determine: 

a. The reasons for Capital’s current financial situa- 
tion; 

b. Whether the alternation, amendment, modification, 
or suspension in whole or in part, of any or all of the 
certificates of public convenience and necessity of Capital 
is required by the public convenience and necessity ; 


c. Whether the transfer of any or all of the routes of 


Capital to another carrier or carriers would be in the 
public interest and in accordance with the public con- 
venience and necessity; 


d. Whether the integration of the routes of Capital 
and another carrier or carriers into a unified system by 
means of merger, consolidation, acquisition of control, 
route transfer or in any other lawful manner would be 
in the public interest and in accordance with the public 
convenience and necessity ; 


e. What other remedial actions would be in the public 
interest and in accordance with the public convenience 
and necessity and should be taken by the Board (or 
Capital) to rectify the present situation ; 


2. That Capital be and it is hereby directed to submit 
to the Board within 45 days after the date of service of 
this order a comprehensive report containing the fol- 
lowing: 
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a. Astatement, together with supporting studies, analy- 
ses, or reports describing the factors which, in Capital’s 
opinion, have caused the carrier’s present economic con- 
dition ; 

b. A projected financial and operating plan for the 
calendar years 1960 through 1964, including (1) Plans 
for the acquisition and retirement of flight equipment 
together with explanations of the methods to be used to 
finance such acquisitions; (2) a detailed forecast of oper- 
ating revenues and expenses, with 
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full explanation of the methods and bases used in deriving 
the estimated amounts; (3) a full statement of frequencies 
to be flown, the number and types of aircraft to be used 
(by major route segments), the estimated utilization of 
flight equipment and any other pertinent operating factors; 
(4) a complete forecast of all financial requirements, in- 
cluding total funds required, funds currently available, 
funds to be derived from operations, the provisions made 
and to be made for any additional funds required, and 
the provisions to be made for meeting obligations; and 
(5) a complete summary of an estimated financial position 
for this period in the form of pro forma balance sheets 
and pro forma profit and loss statements ; 


c. A statement containing recommendations and sup- 
porting reasons for Board action which would aid the 
carrier, excluding from such recommendations any mat- 
ters now being considered in formal cases before an 
Examiner or before the Board; ” 


20 Matters currently before the Board in formal proceedings 
could, of course, be considered in the public hearing phase of 
this investigation. 
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3. That the investigation instituted by this order shall 
be assigned Docket 11311; 


4. That Capital Airlines, Inc. be and it hereby is made 
a party to this proceeding, and that a copy of this order 
shall be served upon it; 


5. That this investigation shall be set down for hear- 
ing before an Examiner of the Board at a time and place 
hereafter to be designated. 


By the Civil Aeronautics Board: 
/s/ Mabel McCart 


MaseL McCazr 
Acting Secretary 


CAPITAL AIRLINES 


May 26, 1960 
11311 


The Honorable Whitney Gillilland 
Chairman 

Civil Aeronautics Board 
Washington 25, D. C. 


Dear Mr. Gillilland: 


On March 25, 1960 Capital filed a petition seeking sub- 
sidy assistance. This petition was based upon the Com- 
pany’s forecast for the year ending March 15, 1961 which 
indicated a substantial loss for the period, assuming cur- 
rent fare levels. 


At that time it appeared that the economic burden 
resulting from the unusual delay in securing final action 
in the General Passenger Fare Investigation would con- 
tinue for an indefinite period. 


Subsequent to the Company’s action, the Board issued 
on April 29, 1960 a press release announcing its tentative 
vote in the General Passenger Fare Investigation. In its 
release the Board stated that: 


“On the present record the fair overall rate of return 
for the domestic trunkline industry was determined 
to be approximately 10.5 per cent .. .” 

On May 5, 1960 Capital filed with the Board a complete 
set of new passenger fares requesting an increase of four 
per cent plus $1 per ticket. The application of the in- 
creased fares to current traffic volume would result in 
an annual revenue increase of approximately seven million 
dollars, or seven per cent. At this time all domestic 
trunk carriers similarly have filed for increases ranging 
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from three per cent to ten per cent. As a matter of fact, 
it appears doubtful that the industry, if granted a fare 
increase comparable to that contained in Capital’s tariff 
filings could earn a return on investment equal to the 
10.5 per cent level mentioned by the Board in its press 
release of April 29, 1960. 


On May 20, 1960 the Board issued its Order of Investi- 
gation and Suspension of the tariff proposals noting, 
“the proposals reflect a relatively wide range of fare 
increases” and “the tariffs now before the Board call for 
a significant increase in the general passenger fare level”. 
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The Board’s statement noted, in part, that: 


“The Board intends to review the proposals of all 
the carriers and announce promptly thereafter its 
determinations with respect to tariffs which it will 


permit to become effective from July 1, 1960 or such 
earlier date as may be appropriate.” 
Capital views this as a constructive development and a 
circumstance not present when its petition for subsidy 
was filed on March 25. 


Further, in its petition for subsidy, Capital stated: 


“The factors causing Capital’s recent heavy losses 
have been varied. They involve, among other things, 
a series of major air accidents and unusually severe 
operating weather. ‘Although these factors have al- 
ready exacted a tremendous toll in Capital’s opera- 
tions, it appears that their influence will prevail for 
some time with the result that operating losses will 
continue.” 

After incurring a net loss of $5.4 millions during the 
First Quarter, Capital operated at a net profit of $57,000 
in April. It is still Capital’s opinion, however, that fur- 
ther operating losses cannot be avoided without an in- 
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crease in the industry fare level. Capital believes that a 
passenger fare increase is by far the more equitable ap- 
proach in affording the Company relief and is in keeping 
with the industry’s objective of increased passenger fares 
along with the Board’s recognition of need for industry- 
wide financial relief. 


Capital, accordingly, is withdrawing its petition for 
subsidy assistance. Capital would prefer to earn its 
revenues through fair and equitable tariffs to be charged 
the users of air transportation rather than through tem- 
porary subsidy assistance from the public as a whole. 


Concurrently, Capital respectfully requests the Board 
to dismiss its order instituting an investigation of Capital 
Airlines (Order No. E-15134). In addition to the changed 
circumstances previously enumerated, there has been re- 
cent action on the part of the Company to strengthen its 
management structure. This was accomplished through 
the election of Mr. Thomas D. Neelands, Jr., to Chairman 


of the Board of Directors and the realignment of various 
Company officers. 


In its strengthened management posture, Capital is 
engaged currently in exploring various programs designed 
to improve its financial and competitive position. The 
Company’s time and energies are 
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required urgently in the pursuit of these programs to say 
nothing of the need of its continuing attention to day-to- 
day operations. The limited number of Company officials 
and staff cannot be diverted in this critical period to 
activities such as the preparation of requests for informa- 
tion in the Capital Airlines Investigation without doing 
substantial injury to the conduct and planning of the 
constructive programs underway to strengthen the Com- 
pany’s position. Diversion of time and effort to the prep- 
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aration of materials demanded in the investigation would 
be unduly burdensome and an unnecessary drain on the 
Company’s human and material resources. 


Moreover, the Company is severely handicapped and, in 
fact, it is precluded from developing workable financial 
and equipment programs while the order of investigation 
is in effect. No responsible financial institution, for ex- 
ample, can feel free to explore seriously any financial 
proposal while the threat of dismemberment, route trans- 
fer and route suspension hangs over the Company. 


Capital’s strengthened management is renewing its drive 
to improve operations in all departments. Moreover, @ 
continuous program is being conducted with the specific 
objective of reducing expense in all areas without detri- 
ment to the safe and efficient operation of the airline. 
In its overall operation, Capital’s realigned management 
js mindful of its responsibilities to achieve profitable 
results so that it may best serve the public interest. 
Capital proposes to take all possible measures to achieve 
this objective. 

While Capital has reason to expect relief from its cur- 
rent financial condition as a result of increased industry 
passenger fares and other factors enumerated above, it 
must point out to the Board that certain other economic 
burdens will remain until further Board action is taken. 
For example, Capital’s local service operations and its 
mandatory coach service at Toledo represent continuing 
financial burdens which Capital can ill afford. 


In its petition for subsidy assistance, Capital pointed 
out that it has been forced to institute uneconomic coach 
services at Toledo despite its protest to the Board that 
such services were not required and could only be oper- 
ated at substantial losses. During the period since in- 
auguration, Capital’s load factor on its coach service be- 
tween Chicago-Toledo-Philadelphia-New York has aver- 
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aged less than 35 per cent. This load factor provides 
support for Capital’s belief that these services are not 
required by the travelling public. 

Capital’s experience at Toledo has constituted a finan- 
cial loss. Accordingly, Capital is deeply concerned by 
the Board’s recent findings in the Flint-Grand Rapids 
Adequacy of Service Investigation and the Washington- 
Baltimore Adequacy of Service Investigation. In these 
proceedings Capital and other carriers were directed to 
provide 
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additional services which the carriers maintained were 
not required and could only be operated by incurring 
financial losses. 


A copy of this letter has been sent to Bureau Counsel 


and to all parties who filed petition for leave to intervene 
in Dockets Nos. 11241 and 11311. 


Sincerely, 


/s/ David H. Baker 
Davm H. Barer 
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Order No. E-15291 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 27th day of May, 1960 


Docket 11311 


In the matter of the 


Carrra, ArRLINES INVESTIGATION 


ORDER DISMISSING INVESTIGATION 


On May 26, 1960, Capital Airlines, Inc. filed a petition 
with the Board requesting dismissal of the investigation 
instituted in Docket 11311, the general investigating con- 
cerning Capital’s financial situation and the necessity for 
certain remedial actions with respect to its operating 
authority. Capital concurrently filed a request to with- 
draw its subsidy application, Docket 11241, and the Board 
is granting this request in an order being issued simul- 
taneously herewith. 


Upon consideration of Capital’s request for dismissal 
of Docket 11311, the Board has concluded that the in- 
vestigation should be dismissed. As discussed in Order 
B-15134, April 21, 1960, Docket 11311 was instituted on 
the basis of the alleged financial difficulties of Capital 
as indicated in part by its subsidy petition. However, 
with the withdrawal of the subsidy petition, the Board 
concludes that the present investigation should be dis- 
missed. The Board is not unmindful of Capital’s finan- 
cial difficulties but concludes that on the basis of present 
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circumstances, the carrier’s management should be afford- 
ed every reasonable opportunity to work out its problems. 
The Board intends to follow closely future developments 
with respect to Capital’s efforts to deal with the difficul- 
ties with which it is confronted. As a later time, the 
Board can, of course, again set down a general investi- 
gation if circumstances should appear to it to so warrant. 


Accordingly, upon consideration of the foregoing, 


IT IS ORDERED: 
That the investigation in Docket 11311 be, and it hereby 
By the Civil Aeronautics Board: 

/s/ Mabel McCart 


Maser MoCarr 
Acting Secretary 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 16,355 


Norrawest Ames, Inc., a Corporation, Petitioner 
Vv. 


Civ. Arronavtics Boarp, Respondent 


PETITION OF NORTHWEST AIRLINES, INC., 
FOR JUDICIAL REVIEW OF AN ORDER 
OF THE CIVIL AERONAUTICS BOARD 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 


Northwest Airlines, Inc. (hereinafter sometimes re- 
ferred to as “Northwest” and “Petitioner”), presents this 
petition for judicial review of Order No. E-16605 of the 
Civil Aeronautics Board (hereinafter referred to as the 
“Board”) and, in support thereof, respectfully represents 
and alleges as follows: 


THE NATURE OF THE PROCEEDINGS 


The following is primarily a recital of the relevant 
steps and procedural rulings bearing on the nature and 
scope of the proceedings. 


1. The present proceedings were initiated on August 
11, 1960 by a joint application of United Air Lines, Inc., 
and Capital Airlines, Inc., for Board approval of the 
merger of Capital into United pursuant to § 408 of the 
Federal Aviation Act of 1958, 49 U.S.C. § 1378, and “such 
other Sections of the Federal Aviation Act of 1958 as may 
be applicable.” The proceedings were assigned Docket 
No. 11699 and designated as the United-Capital Merger 
Case. 
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2. Other relevant Board proceedings and actions in- 
volving Capital had preceded the filing of the United- 
Capital joimt merger application, as follows: 


a. Docket No. 11241: On March 25, 1960, Capital 
filed with the Board a petition for subsidy assistance 
to meet its deteriorating financial situation. On April 
8, 1960, the Board refused interim subsidy relief but 
assigned the petition for hearing. 


b. Docket No. 11311: On April 21, 1960, the Board 
instituted an investigation (Order No. E-15134) in an 
effort to determine: 


“a The reason for Capital’s current financial 
situation ; 

“bp, Whether the alteration, amendment, modi- 
fication, or suspension in whole or in part, of 
any or all of the certificates of publie convenience 
and necessity of Capital is required by the public 
convenience and necessity; 


“e. Whether the transfer of any or all of the 
routes of Capital to another carrier or carriers 
would be in the public interest and in accordance 
with the public convenience and necessity ; 


“q. Whether the integration of the routes of 
Capital and another carrier or carriers into a 
unified system by means of merger, consolidation, 
acquisition of control, route transfer or in any 
other lawful manner would be in the public in- 
terest and in accordance with the public con- 
venience and necessity; 

“e. What other remedial actions would be in 
the public interest and in accordance with the 
public convenience and necessity and should be 
taken by the Board (or Capital) to rectify the 
present situation; ... .” 

c. Dismissal of Docket Nos. 11241 and 11311: On 
May 26, 1960, before hearings or any further pro- 
ceedings with respect to these dockets, Capital filed 
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a request to withdraw its subsidy application and a 
petition requesting dismissal of the investigation in- 
stituted by the Board. On May 27, 1960, the Board 
granted both requests (Order No. E-15291). 


3. The United-Capital application to the Board for 
merger approval was accompanied by an Agreement of 
Merger which provides that upon consummation of the 
merger all of Capital’s certificates of public convenience 
and necessity shall be reissued to United as the surviving 
corporation. The Agreement also provides: 


“This agreement of merger may be abandoned by 
action of the Board of Directors of United at any 
time prior to the effective date of the merger .. - 
upon the happening of any one of the following 
events: 


“1 If the Civil Aeronautics Board shall not, prior 
to February 1, 1961, have entered an order approving 
the merger; 


“ee ° es 


“g. If any of the terms or conditions attached to 
the approval of the merger by the Civil Aeronautics 
Board, in the judgment of the Board of Directors 
of United have a substantial adverse effect upon 
United... .” 


4. Various parties, including Northwest, filed timely 
petitions for leave to intervene in the proceedings which 
were granted by the Board’s Order No. B-15849, Sep- 
tember 29, 1960. 


5. On September 14, 15, and 16, 1960, Delta Air Lines, 
Inc., Eastern Air Lines, Inc., National Airlines, Inc., 
Allegheny Airlines, Inc., and Northwest Airlines, Inc., 
filed various motions and petitions relating to the scope 
of the issues in that proceeding and urging institution 
of investigation and consolidation of investigations; re- 
institution of Docket 11311 and consolidation with the pro- 
ceedings in Docket 11699 (requested by Northwest) ; in- 
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clusion of an issue of conditioning the approval of the 
proposed merger on suspension of Route 51 or, alterna- 
tively, the transfer or sale of Route 51; and definition 
and expansion of the scope of the issues to include the 
issue of restrictions to be placed on the surviving com- 
pany’s certificates. These motions and petitions were re- 
ferred to the Board for decision pursuant to its rules of 
practice. 


6. On September 20, 1960, United and Capital filed 
their answer to the motions and petitions, stating in 
pertinent part: 


“The granting of the foregoing requests . . . would, 
without more ado, terminate the proposed merger 
between United and Capital.” (p. 2) 


7. By Order No. E-15814, dated November 23, 1960, 
the Board, Member (now Chairman) Boyd dissenting, 
denied the motions and petitions described above, stating 
in part: 


“The circumstances herein indicate that the certain 
delay which would result from such expansion may 
endanger consummation of the merger which the 
Board may, upon completion of the proceeding, find 
to be in the public interest.” (p. 2) 


The Board further stated: 


“The Board does not consider that this proceeding 
embraces or should embrace the question of whether 
Capital’s routes should be transferred to another 
carrier or whether such routes may warrant suspen- 
sion in whole or in part. Those are questions which 
are properly the subject of proceedings under section 
401(g) and other sections of the Act, and the Board 
has continuing jurisdiction under those sections to 
invoke such powers whenever it is deemed necessary 
or appropriate.” (p. 2) 


8. Northwest, Delta and National thereafter petitioned 
for reconsideration of Order No. E-15814, which petitions 
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the Board denied on October 17, 1960, Member (now 
Chairman) Boyd dissenting (Order No. E-15981). 


9. On September 15, 1960, a prehearing conference in 
the United-Capital Merger Case was held before Exam- 
iner Thomas L. Wrenn. On September 19, 1960, Examiner 
Wrenn issued his Prehearing Conference Report which, in 
delineating the scope of the proceeding, stated: 


“It is further held that the application of United and 
Capital as presented to the Board does not raise the 
issue of deletion or suspension of any other points 
from the certificates to be reissued for routes 14, 34, 
41, 46, and 51 as a result of this case and that the 
issue of deletion or suspension of points on said 
routes is not present in the case by virtue of the pro- 
visions of that agreement.” (p. 4) 


10. On September 21 and 22 and again on October 12 
and 13, 1960, Delta and Eastern filed exceptions to the 
Examiner’s Prehearing Conference Report. Delta there- 
after requested consent to appeal to the Board from the 


Examiner’s ruling denying its exceptions, relating par- 
ticularly to the scope of the proceeding. This request was 
denied by the Examiner at the commencement of the 
hearing (Tr. 10). 


11. The hearing in this proceeding commenced on Oc- 
tober 19, 1960. During the course of the hearing and 
in his decision of December 30, 1960, the Examiner re- 
stated his understanding of the proceeding’s scope as 
contained in his Prehearing Conference Report and in 
the Board’s Order No. E-15814, as follows: 


“ .. United and Capital have submitted that as a 
package deal and you stand or fall on that package 
deal, subject, of course, to the Board imposing labor 
conditions or conditions that might deal something or 
other with the inclusion of certain matters such as 
rate basis or other such matters of that kind, as have 
been done in previous acquisitions in merger cases.” 
(Tr. 16-17.) 
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“While the Board may approve a merger ‘upon such 
terms and conditions as it shall find to be just anc 
reasonable and with such modifications as it may 
prescribe,’ there is no requirement that the Board 
must impose conditions as a prerequisite to approval 
of a merger. The imposition of any terms, conditions, 
or modifications which differ from the provisions of 
the agreement before the Board is in effect a dis- 
approval of the agreement in the form agreed on 
by the applicants and as submitted to the Board. 
Unless the applicants agree to accept the Board’s 
terms, changes, and conditions, the proposed trans- 
action fails.” (Examiner’s Decision, p. 86.) 

es * s ° 

“Moreover, the Board refused to consider herein 
the possible suspension or transfer of certain portions 
of Capital’s routes to other parties. The ‘backdoor 
approach’ of nontransfer has been rejected by the 
Board in the Delta-Chicago and Southern Merger 
Case, supra, where the Board said it did not consider 
that the proceeding ‘embraces or should embrace the 
question of whether the routes involved should be 
transferred to another carrier or whether the routes 
may warrant suspension in whole or in part.’” (Ex- 
aminer’s Decision, pp. 107-108.) 

12. Northwest Airlines, Inc., and the other intervenors 
timely filed exceptions to the initial decision and briefs 
in support thereof. Oral argument before the Board was 
held on January 25, 1961. On January 31, 1961, the 
Board announced by press release (CAB 61-6) that it had 
decided to approve the merger of United and Capital sub- 
stantially as proposed. This release contained no findings. 
The Board’s formal opinion and order, No. E-16605, here 
under review, decided and issued on April 3, 1961, adhered 
to the result announced in the prior press release and 
approved the merger of United and Capital, the order to 
become effective at such time as United submits to the 
Board a statement indicating its full acceptance of the 
conditions imposed by that order and makes an appro- 
priate showing that all necessary steps have been com- 
pleted for the consummation of the merger agreement. 


By letter dated April 18, 1961, United advised the Board 
that it accepted such conditions and indicated that on 
June 1, 1961, it would make the appropriate showing, 
requesting that ‘Capital’s Certificates of Public Conven- 
ience and Necessity be reissued to United on that same 
date. 


13. The opinion of the Board, a copy of which is 
attached hereto together with the Board’s order, in part 
stated: 


“Tn essence, the Board has decided to approve the 
merger of Capital and United because it has no prac- 
ticable alternative. Notwithstanding the claims to 
the contrary, the simple fact is that Capital is finan- 
cially in extremis and will not survive if the merger 
is disapproved. While various alternatives to merger 
have been suggested by the parties, the record fails 
to show that these alternatives offer satisfactory solu- 
tions for Capital’s ills or are otherwise consonant 
with the overall public interest. * * ° Notwithstanding 
the manifest implications of the merger in terms of 


maintaining a balanced route stracture, we find the 
public interest in preventing a collapse of the Capital 
system outweighs whatever disadvantages may inhere 
in the merger.” (p. 2) 


“Since the Board finds that the ‘failing business’ 
doctrine is applicable to the instant proceeding, we 
need not decide whether any strictures of the first 
proviso of section 408(b) would otherwise bar ap- 
proval of the merger.” (p. 3) 


“Accordingly, in view of all the foregoing the 
‘failing business’ doctrine is applicable to this case 
and removes any proscription of the first proviso of 
Section 408(b) of the Act to the approval of the pro- 
posed merger agreement.” (p. 12) 

es e LJ e 
“Our approval of the present merger is not based 


upon any new concepts or standards as to route 
structure or carrier balance, but rather upon the need 
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for preventing the collapse of the Capital system. 
The exigencies of Capital’s situation heavily outweigh 
those considerations of carrier balance, preservation 
of competitive service, and the like, which under prior 
precedents might point to disapproval.” (p. 14) 
° ° e * 

“However, in rejecting the request to conduct a full 
investigation involving the possible dismemberment of 
Capital’s routes and their distribution among the 
various air carriers, the Board did not intend to 

reclude a hearing as to what terms and conditions, 
if any, were required by the public interest if the 
Board approved the merger. In view of its statutory 
mandate to impose such terms or conditions as the 
public interest requires, the Board did not excise this 
issue from the Section 408 proceeding. 

“At several places in the Initial Decision the Ex- 
aminer seems to have taken a contrary view (pages 
85, 86, 107-108). However, the scope of the hearing 
was not in fact so limited, and the Board’s considera- 
tion of the issues has not been so confined. (See pp. 
23-33, supra.)” (p. 56) 

14. On April 24, 1961, Petitioner and others filed peti- 
tions for rehearing, reargument and reconsideration of 
the foregoing decision and order, which petitions the 
Board denied on May 12, 1961. 


JURISDICTION AND VENUE 


1. The jurisdiction of this court is invoked under Sec- 
tion 1006 of the Federal Aviation Act of 1958, as 
amended, 72 Stat. 795, 74 Stat. 255, 49 U.S.C.A. Section 
1486 and Section 10 of the Administrative Procedure Act 
of 1946, 60 Stat. 243, 5 U.S.C.A. Section 1009. 


2. Section 1006 of the Federal Aviation Act of 1958 
provides in pertinent part: 


“(a) Any order, affirmative or negative, issued by 
the Board or Administrator under this chapter, ex- 
cept any order in respect of any foreign air carrier 
subject to the approval of the President as provided 
in Section 1461 of this title, shall be subject to review 
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by the courts of appeals of the United States or the 
United States Court of Appeals for the District of 
Columbia upon petition, filed within sixty days after 
the entry of such order, by any person disclosing 2 
substantial interest in such order ...- 

“(b) A petition under this section shall be filed 
in the court for the circuit wherein the petitioner 
resides or has his rincipal place of business or in 
the United States Court of Appeals for the District 
of Columbia.” 


3. Section 10 of the Administrative Procedure Act of 
1946 provides in pertinent part: 
“Judicial review of Agency action 

“Except so far as (1) statutes preclude judicial 

review or (2) agency action is by law committed to 
agency discretion. 

“Rights of review 
“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 


by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 


“ue eo @ 


“Acts reviewable 


“(e) Every agency action made reviewable by stat- 
ute and every final agency action for which there is 
no other adequate remedy in any court shall be sub- 
ject to judicial review...” 


4. The Petitioner is a corporation duly organized and 
existing under the laws of the State of Minnesota, having 
its principal place of business in Minneapolis, Minnesota. 
It is an air carrier of person, property and mail in 
scheduled air transportation, and is authorized to engage 
jn such air transportation over certain routes by Cer- 
tifices of Public Convenience and Necessity issued at vari- 
ous times to it by the Board. 


5. Northwest has “a substantial interest” in the 
Board’s order within the meaning of § 1006 of the Fed- 
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eral Aviation Act of 1958. Since Northwest provides air 
transportation in many of the markets in which both 
United and Capital also now provide service and in which 
the surviving carrier, United, would provide service, the 
Boards’ order approving the merger of Capital into 
United, substantially as proposed, will have a direct, 
adverse effect upon it. 

6. Order No. E-16605 of the Board was entered on 


April 3, 1961, and this petition for review is, therefore, 
filed within 60 days after entry of such order. 


THE POINTS UPON WHICH 
PETITIONER INTENDS TO RELY 


Petitioner, Northwest Airlines, Inc., submits that Order 
No. E-16605, adopted by the Civil Aeronautics Board on 
April 3, 1961, is invalid and erroneous for the following 
reasons: 


1. The limitations placed upon the scope of the pro- 


ceeding by the Board and the Examiner went beyond 
Board discretion and transgressed legal barriers by de- 
priving Northwest and other intervenors of the minimum 
requirements for a full, fair and meaningful hearing as 
called for by the Federal Aviation Act and judicial prece- 
dents. 


2. The Board erred in singling out “failing condition” 
as an overriding, conclusive consideration (a) since the 
International Shoe case’ held “failing condition” to be 
relevant only if other factors, not present here, could also 
be met, and (b) since “failing condition”, even when rele- 
vant, must be balanced against other monopoly and anti- 
trust considerations under Section 408(b). 


3. The Board erred in permitting United to obtain by 
acquisition substantial routes it could not obtain in a 
route authorization proceeding. In doing so the Board 


2 International Shoe Co. v. Federal Trade Commission, 280 U.S. 
291 (19380). 
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ignored standards under Sections 408(b) and 102 by giv- 
ing overriding, conclusive weight to the adverse effects 
of Capital’s financial difficulties, and determining public 
interest without examining, and making findings with re- 
spect to, the “public loss” consequences of the merger. 


PETITION FOR STAY 


Concurrently herewith Northwest Airlines, Ine. is filing 
a petition to stay the effectiveness of Order No. E-16605 
of the Civil Aeronautics Board pending judicial review 
thereof. 

PRAYER FOR RELIEF 


WHEREFORE, Petitioner prays that this Court review 
Order No. E-16605 adopted by the Civil Aeronautics 
Board on April 3, 1961; that upon such review this Court 
vacate and set aside said Order; and that this Court 
grant such other and further relief as it may deem just 
and proper. 

Respectfully submitted, 


(Signed) Hans A. Klagsbrann 
Hans A. Klagsbrunn 


(Signed) Lawrence D. Hollman 
Lawrence D. Hollman 
Klagsbrunn, Hanes & Irwin 
710 Ring Building 
Washington 6, D. C. 
Attorneys for Petitioner 
Northwest Airlines, Inc. 

Of Counsel: 


Emory T. Nunneley, Jr. 
Vice President and General Counsel 
Northwest Airlines, Inc. 


May 17, 1961 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,356 


Detta Am Lives, Inc., Petitioner 
v. 


Crvm Agronavtics Boarp, Respondent 


PETITION OF DELTA AIR LINES, INC., FOR 
JUDICIAL REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Delta Air Lines, Inc. (“Petitioner”) presents this Peti- 
tion for Judicial Review of orders of the Civil Aeronautics 
Board (“Respondent”), C.A.B. Order E-16605, April 4, 
1961; E-16802, May 12, 1961 and interlocutory orders 
issued in connection therewith, C.A-B. Order E-15814, 
dated September 23, 1960, and C.A.B. Order E-15931, 
dated October 18, 1960.* 


In support of this Petition, the Petitioner represents 
and alleges as follows: 


L 


FACTS UPON WHICH JURISDICTION AND 
VENUE ARE BASED 


Petitioner, a corporation duly organized and existing 
under the laws of the State of Louisiana, and with its 
principal place of business located in the City of Atlanta, 
Georgia, is an air carrier holding certificates of public 
convenience and necessity issued under the Civil Aero- 


1Copies of the four aforesaid documents are attached to the 
copies of this Petition submitted to the Court. 
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nautics Act of 1938,7 and the Federal Aviation Act of 
1958,? authorizing Petitioner to engage in scheduled air 
transportation of persons, property and mail, 


This Petition is filed pursuant to Section 1006 of the 
Federal Aviation Act of 1958,° and Section 10 of the Ad- 
ministrative Procedure Act. 


Petitioner satisfies all of the jurisdictional and venue 
requirements of Section 1006 of the Federal Aviation 
Act and Section 10 of the Administrative Procedure Act. 
Petitioner is directly affected by Respondent’s orders in 
question and, therefore, has substantial interest in them, 
and Petitioner has suffered legal wrong because of such 
orders. Moreover, this petition is being filed within sixty 
days after the date of Respondent’s last order in question, 
as required by Section 1006 of the Federal Aviation Act. 


IL. 
THE NATURE OF THE PROCEEDINGS 


1. This Petition for Review involves a proceeding be- 
fore Respondent known as the United-Capital Merger 
Case, C.A.B. Docket 11699, which concerned a joint ap- 
plication of United Air Lines, Inc. (“United”) and Capital 
Airlines, Inc. (“Capital”), under Section 408° and “such 
other Sections of the Federal Aviation Act of 1958 as 
may be applicable,” seeking Respondent’s approval of an 
agreement to merge Capital with and into United. 


2. The joint application of United and Capital for 
approval of the agreement of merger was filed with Re- 


152 Stat. 973 et seq.; 49 U.S.C. 401 et seq. 
272 Stat. 737 et seq.; 49 U.S.C. 1301 et seq. 
372 Stat. 795, 49 U.S.C. 646. 

«60 Stat. 243, 5 U.S.C. 1009. 

572 Stat. 767, 49 U.S.C. 1878. 
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spondent on August 11, 1960. On August 15, 1960, Re- 
spondent assigned the application for prehearing con- 
ference on September 15, 1960, before one of Respondent’s 
examiners. 


3. Petitioner’s timely petition for leave to intervene 
was granted by Respondent’s Order E-15849, September 
29, 1960. 


Prior to the prehearing conference, under date of Sep- 
tember 13 and September 14, 1960, Petitioner filed timely 
motions requesting expansion of the issues to be tried 
in the United-Capital Merger Case. These motions spe- 
cifically requested the following relief: 


A. Inclusion of the issue of whether approval of the 
merger should be conditioned on the suspension or 
termination of Capital’s certificate for Route 51, or 
upon the sale or transfer of that certificate, in 
whole or in part, to Petitioner, subject to such terms 
or conditions as Respondent might find reasonable 
and required by the public interest; and 

_ Inclusion of an issue as to whether the public in- 
terest required that the certificates of United, Cap- 
ital and other domestic trunkline carriers serving 
major cities lying within the Chicago-New York area 
should be altered, amended or modified in whole or 
in part so as to fill in the “monopoly gaps” which 
inevitably would result from approval of the 
merger. 

4. When the date for prehearing conference (Septem- 
ber 15) was reached, Respondent still had not acted upon 
Petitioner’s motions seeking expansion of the issues to be 
tried in the Merger Case. On the basis of such inaction 
by the Board, the Examiner ruled that the conference 
would proceed on the basis of only the application for 
approval, and issues raised in connection therewith, as 
submitted by United and Capital. 


Thereafter, on September 19, 1960, the Examiner served 
his report of prehearing conference. In accordance with 
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the applicable provisions of Respondent’s Bules of Prac- 
tice, under date of September 22, 1960, Petitioner filed 
specific objections to certain of the Examiner’s rulings 
and, in particular, to the Examiner’s ruling that if Peti- 
tioner’s motions of September 13 and 14 were denied by 
Respondent, the application of United and Capital as pre- 
sented to Respondent would not raise the issue of dele- 
tion, suspension or non-transfer of any points or route 
segments from the certificates for Capital’s Routes 14, 34, 
and 51 which would be reissued to United if the merger 
were approved, and to the Examiner’s further ruling that 
the issue of deletion, suspension or non-transfer of points 
on or segments of such routes was not present in the case 
by virtue of the provisions of that agreement. Peti- 
tioner’s objections also related to the Examiner’s ruling 
that introduction of evidence relating to such “terms, con- 
ditions and modifications” of any approval of the merger 
by Respondent under Section 408(b) of the Act would not 
be authorized. Petitioner specifically requested the Ex- 
aminer to rule that evidence addressed to such issues in 
this case would be admissible. 
Petitioner stated, in part: 
“Delta affirmatively contends that the law requires, 
and that the Board itself has already ruled that 
under Sections 408(b) and 401(h) of the Act, the 
Board is entitled to condition any order of approval 
of the proposed merger so that specified route seg- 
ments should not be transferred into the merged 
system...” 
Petitioner also made reference to rulings of the same 
Examiner in an earlier C.A-B. merger case (Northwest- 
Capital Merger Case, C.AB. Docket 5396), where the 
Examiner specifically had recognized the relevance of 
evidence addressed to such issues and also had recognized 
the power of Respondent to condition an order approving 
a proposed merger so that specified route segments will 
mot be transferred to the combined system. Petitioner 
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further noted that the same Examiner’s prehearing con- 
ference report in the earlier case had specifically stated 
that Respondent there had instructed him to receive evi- 
dence addressed to these issues. Petitioner’s position did 
not depend upon grant of Petitioner’s motions to Re- 
spondent for expansion of the issues, but was made on 
the basis that by force of law, the case already embraced 
issues concerning at least suspension, deletion, and non- 
transfer. 


5. Thereafter, on September 23, 1960 (Order E-15814), 
Respondent issued an order denying all motions and peti- 
tions for investigation or expansion of the issues in the 
United-Capital Merger Case. Petitions for reconsidera- 
tion were filed and were denied by Respondent on October 
18, 1960 (Order E-15931). 


6. On September 29, 1960, the Examiner denied the 
objections and exceptions in all respects here pertinent 
which had been made to his prehearing conference report 
of September 19, 1960. Thereafter, in timely fashion 
and under date of October 12, 1960, Petitioner filed its 
exceptions to the revised report of prehearing conference 
and requested permission to appeal to Respondent the 
Examiner’s denial of Petitioner’s motions. These excep- 
tions particularly stressed that the Examiner’s rulings 
would prevent Respondent from receiving a full and com- 
plete record directed to the question of suspension, dele- 
tion and non-transfer of various Capital segments, con- 
trary to law. 


1 Member (now Chairman) Boyd filed a dissent to this decision, 
in which he stated that he agreed with the position of Respond- 
ent’s Bureau of Air Operations which, in general, supported the 
position taken by Petitioner. Thus, as Member Boyd stated in 
his concurring opinion to Respondent’s final decision (discussed 
infra), he “disagreed with the action of the majority in narrowing 
the issues to prevent” investigation of “the matter of suspensions 
of Capital’s routes” and, indeed, he even would have investigated 
the matter of the “transfer of Capital’s routes.” 


7. By notice dated October 3, 1960, the United-Capital 
Merger Case was assigned for hearing beginning on Octo- 
ber 19, 1960. 


On the first day of the hearing, the Examiner referred 
to Petitioner’s exceptions and request for permission to 
appeal to Respondent, and specifically denied Petitioner’s 
motion. Immediately thereafter, on the record, counsel 
for Petitioner again repeated Petitioner’s contentions with 
respect to the issues properly to be considered by Re- 
spondent under Sections 408(b) and 401(h)* of the Act, 
and made it clear that Petitioner’s position with respect 
to the impropriety of the proceeding as limited by the 
Examiner was a continuing exception. United spoke in 
opposition to Petitioner’s position; the Examiner restated 
his understanding that United and Capital chose to submit 
the merger only as a package deal “as is” without exam- 
ination of the issues which Petitioner urged were in the 
case and must be considered; counsel for United agreed 
with the Examiner; and the case proceeded to hearing on 
this restricted basis. 


8, At the hearing, the Examiner refused to accept evi- 
dence proffered by Petitioner for the purpose of showing 
that certain route segments held by ‘Capital should not be 
transferred to the merged company. 


9. Following the hearing, briefs were filed with the 
Examiner on November 25, 1960. In its brief, Petitioner 
again pointed out that because of the Examiner’s rulings, 
Petitioner had been denied a fair hearing and due process 
of law. Petitioner also showed that approval of the 
merger, as proposed by United and Capital, would both 
violate the anti-monopoly provisions of Section 408, and 
be contrary to the public interest. 


10. The Examiner’s Initial Decision was issued on Sep- 
tember 30, 1960. The Examiner recommended approval 


172 Stat. 754, 49 U.S.C. 1871(h). 
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of the merger subject to no other conditions than labor 
protective and rate-making conditions. The Examiner 
again reaffirmed his rulings that it would be improper to 
consider or impose any conditions relating to suspension 
and non-transfer of Capital route segments. Exceptions 
were filed to this decision which continued the positions 
theretofore taken by Petitioner; briefs in support of ex- 
ceptions were presented to Respondent; and oral argument 
was held before Respondent on January 25, 1961. 


11. Thereafter, by press release dated January 31, 
1961, Respondent announced that it had tentatively voted 
to approve the United-Capital merger agreement subject 
to certain conditions, as follows: 

a) labor protective provisions ; 

b) a condition limiting, for rate-making and accounting 
purposes, the valuation of the assets to be acquired 
by United from Capital; and 

¢) conditions designed to protect Mohawk Airlines and 
Allegheny Airlines (two local service carriers) in 
certain markets. Respondent’s subsequent decision 
revealed that these conditions involved non-transfer 
of certain Capital authority. 

The press release stated, however, that two of Respond- 
ent’s five members would simultaneously institute an in- 
vestigation concerning the termination or transfer to a 
carrier other than United of the Capital authority affect- 
ing Petitioner, and would appropriately condition ap- 
proval of the merger. 


Respondent’s opinion, in which one Member of Respond- 
ent did not participate? and from which another Member 
dissented in respects here important, actually was served 
on April 4, 1961. The Majority’s opinion rejected the 


1 This Member had replaced one of the two Members who, on 
January 31, 1961, were listed in Respondent’s press release as 
disagreeing with the vote of the three-Member Majority on the 
questions involved in this appeal. 
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contentions of Petitioner and others with respect to the 
Section 408 monopoly questions on basis of the so-called 
“failing business doctrine” (International Shoe Co. Vv. 
Federal Trade Commission, 2980 U.S. 291 (1930)): held 
that contrary to the Examiner’s consistent and contrary 
rulings, Respondent did intend the question of terms, 
conditions and modifications (including such as would 
provide that various portions of Capital’s system should 
not be available for operation by United) to be in issue 
in the proceeding, but attempted to vitiate the Exami- 
ner’s actions by taking the position that the hearing had 
not been improperly confined; and found that subject 
only to the above three conditions, the merger was con- 
sistent with the public interest. A vigorous dissent was 
filed on the public interest question insofar as the Capital 
authorities affecting Petitioner were concerned, which 
highlighted the serious limitations which the Examiner 
had placed on the trial of the case. 


The order accompanying the Majority’s opinion ap- 


proved the merger and provided that at such time as 
United should advise Respondent that United would accept 
the limited conditions actually imposed and that all steps 
had been completed to consummate the merger, Capital’s 
certificates of public convenience and necessity would be 
transferred to United. 


12. On April 24, 1961, Petitioner and certain other 
intervenors (including Northwest Orient Airlines, Inc., 
“Northwest”) timely filed petitions for reconsideration, 
rehearing and/or reargument. A joint answer thereto 
was filed by United and Capital on May 3, 1961. The 
petition filed by Northwest also requested a stay of Re 
spondent’s decision pending completion of the reconsider- 
ation process and for a sufficient time thereafter to allow 
Northwest to petition the courts for review and for stay 
should its request for reconsideration be denied. On 
May 8, 1961, Petitioner also filed a motion requesting 
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such an administrative stay; and Eastern Air Lines, Inc. 
(also an intervenor in the agency proceeding), in a reply 
to United’s answer to the petitions for reconsideration, 
joined in and supported Northwest’s request for a stay. 


13. By letter dated April 18, 1961, United’s President 
advised Respondent that United accepted the limited con- 
ditions imposed upon the merger as above listed, and that 
United expected to merge Capital into United on June 1, 
1961. Said United letter requested Respondent to reissue 
Capital’s certificates of public convenience and necessity 
to United on June 1. The letter also stated that Capital 
had authorized United’s President to state that Capital 
also accepted the conditions imposed by Respondent, and 
concurred in the procedures and timing suggested by 
United. 


14. On May 12, 1961, Respondent issued its Order E- 
16802, in which—without further discussion (except to 
find that the petitions did not establish error in Respond- 
ent’s decision)—Respondent denied all petitions for re- 
consideration. One member of Respondent again dis- 
sented, pointing out that he would have granted the peti- 
tions for reconsideration insofar as they requested in- 
vestigation of the desirability of permitting United to 
acquire all of Capital’s north-south rights over Route 51. 


15. The same Order E-16802 also denied the petitions 
for administrative stay. Respondent noted that the trans- 
fer of Capital’s authority to United would not become 
effective until June 1, 1961, although it could be made 
effective on that date if, or at such time thereafter as, 
United shows that all necessary steps preliminary to 
consummation of the merger have been completed. 
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I. 
GROUNDS UPON WHICH RELIEF IS SOUGHT 


1. Petitioner has a substantial interest in the order 
under review within the meaning of Section 1006(a) of 
the Federal Aviation Act, and has suffered legal wrong 
as a result of such order within the meaning of Section 
10(a) of the Administrative Procedure Act. Approval 
of the merger of Capital into United, as authorized by 
the Board’s orders, will result in substantial and irrep- 
arable diversion of revenues from Petitioner’s existing 
services, particularly in north-south markets. Unless the 
order is set aside, Petitioner will suffer substantial and 
irreparable injury. 


2. Respondent’s orders of which review is sought 
should be declared invalid and set aside because they 
violate the basic standards of fair practice; are arbitrary, 
capricious, an abuse of discretion, and otherwise not in 
accordance with the law; are contrary to constitutional 
right, power, privilege and immunity; are in excess of 
Respondent’s statutory jurisdiction, authority and limi- 
tations; are not based upon reliable, probative and sub- 
stantial evidence; are not properly supported by findings 
of fact essential to their validity; are made without due 
regard to the rights of other parties; and are otherwise 
in violation of the Constitution, the Administrative Pro- 
cedure Act, and the Federal Aviation Act, in the follow- 
ing respects: 

A. Respondent’s reliance, in approving the United-Cap- 
ital merger, upon the “failing business” doctrine of 
anti-trust law (International Shoe Co. v. F.C.C., 280 
U.S. 129, 1930) rendered arbitrary, capricious and 
illegal both Respondents’ earlier action in formally 
excluding from the merger proceeding any considera- 
tion of the sale or transfer of all or part of 
Capital’s authority to a carrier other than United 
and the Examiner’s exclusion of evidence concerning 
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any term, condition or modification of the merger; 
conversely, said actions by Respondent and the Ex- 
aminer barred Respondent from utilizing the “failing 
business” doctrine. 


. Respondent’s orders improperly interpreted said 
“failing business doctrine.” 


. Respondent’s orders misinterpreted Section 408 of 
the Federal Aviation Act by arbitrarily and illegally 
excluding such sale or transfer issues from the 
merger proceeding. 


. Respondent’s orders misinterpreted Section 408 of 
the Federal Aviation Act by arbitrarily and illegally 
interpreting said “failing business” doctrine in such 
a way as to avoid balancing the tests of that doc- 
trine against the principles and standards prescribed 
by Congress in the Federal Aviation Act, and thus 
in such a way as improperly to ignore other sections 
of that Act which Respondent is required in law to 
consider in passing upon merger proposals. 


. Respondent’s orders misinterpreted Section 408 of 
the Federal Aviation Act with respect to the Con- 


gressional prohibition in that section against the 
creation of monopolies in air transportation. 


. Respondent’s orders erroneously concluded that Peti- 
tioner was granted an effective evidentiary hearing 
with respect to issues involving “terms and condi- 
tions” and “modifications” to be imposed under Sec- 
tion 408 of the Federal Aviation Act upon the pro- 
posed United-Capital merger. Petitioner in fact was 
denied the fair hearing to which it is entitled under 
the Constitution of the United States, Sections 5, 
6 and 7 of the Administrative Procedure Act, and 
Section 408 of the Federal Aviation Act. 


. Respondent’s orders in major measure relied upon 
a misinterpretation of Respondent’s powers under 
Section 401(g¢) of the Federal Aviation Act, with 
the result that Respondent did not fully discharge 
its duties and responsibilities under Section 408 
of the Act. 
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H. Respondent’s orders are not based upon substantial 
evidence, and are not supported by necessary find- 
ings of fact, with respect to the diversionary impact 
of the merger upon Delta. Respondent, in fact, 
improperly refused to require submission of the data 
necessary to its determination of diversionary im- 
pact. 


. Bespondent’s orders constitute an arbitrary and un- 
justified departure by Respondent from its past prin- 
ciples and policies with respect to merger agreements 
and with respect to the proper development of the 
national air transportation system. 

J. Respondent erred in not concluding that the United- 
Capital merger, as proposed by United and Capital, 
would be contrary to the public interest and would 
involve a departure from principles laid down by 
Congress in the Federal Aviation Act, and a de- 
parture from the Board’s own past merger policies. 


IV. 
PETITION FOR STAY 
Petitioner is preparing and as soon as possible will 
file a petition to stay Orders E-16605 and E-16802, pend- 
ing judicial review of said orders and Orders H-15814 
and E-15931 by this Court. 
V. 


PRAYER FOR RELIEF 


WHEREFORE, Petitioner, Delta Air Lines, Inc., prays 
that this Court review and set aside Respondent, Civil 
Aeronautics Board’s Orders B-16605, served April 4, 
1961, and E-16802, served May 12, 1961, and its sup- 
porting Orders E-15814 of September 23, 1960 and 
-15931 of October 18, 1960, insofar as said orders 
purport to approve the aforesaid United-Capital merger, 
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and that the Court grant to Petitioner such other and 
further relief as to the Court may appear proper. 


Respectfully submitted, 


/s/ B. S. Maurer 
BR. S. Maurer 


/s/ James W. Callison 
James W. Caiison 


Attorneys for Delta Air Lines, Inc. 


Mail Address: 

Legal Division 

Delta Air Lines, Inc. 
Atlanta Airport 
Atlanta, Georgia 
Telephone: 
Washington, D. C. 
District 7-0972 

Ext. 306 or 308 


Of Counsel: 

Frank F. Rox 
Legal Division 
Delta Air Lines, Inc. 
Atlanta Airport 
Atlanta, Georgia 

Chapman Walsh & O’Connell 
1001 Connecticut Avenue 
Washington 6, D. C. 


May 17, 1961 
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Petition of Eastern Air Lines, Inc, For Review Of 
‘An Order Of The Civil Aeronautics Board 


In The 
UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 
No. 16,396 


Eastern Are Lrvss, Petitioner 
vs. 


Crvm Azronavutics Boarp, Respondent 
Petition for Judicial Review 


To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


Eastern Air Lines, Inc., Petitioner, presents this petition 


for review of orders of the Civil Aeronautics Board, 
designated as Order E-16609, dated April 3, 1961, and 
Order E-16802, dated May 12, 1961. In support hereof, 
Petitioner respectfully represents and alleges as follows: 


I 


FACTS UPON WHICH JURISDICTION AND 
VENUE ARE BASED 


Petitioner, a corporation organized under the laws of 
the State of Delaware, has its principal place of business 
at 10 Rockefeller Plaza, New York 20, New York. Peti- 
tioner is an air carrier holding certificates of public con- 
venience and necessity issued under the Federal Aviation 
Act of 1958, as amended, 72 Stat. 737, 49 USC 1301 et seq., 
authorizing it to engage in scheduled air transportation. 


This petition is filed pursuant to Section 1006 of the 
Federal Aviation Act of 1958, 72 Stat. 795, 49 USC 1486 
and Section 10 of the Administrative Procedure Act, 60 
Stat. 243, 5 USC 1009, and seeks review of orders issued 
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by the Civil Aeronautics Board in the so-called United- 
Capital Merger Case, CAB Docket 11699, (Order E-16605, 
dated April 3, 1961, Order H-16802, dated May 12, 1961). 


The orders complained of herein granted the joint ap- 
plication of Capital Airlines, Inc. (“Capital”) and United 
Air Lines, Ine. (“United”) for approval of an agreement 
of merger under the provisions of Section 408 of the 
Federal Aviation Act of 1958, 72 Stat. 767, 49 USC 1378, 
and are binding upon Petitioner. Substantial interests of 
Petitioner are directly and adversely affected by said 
orders, as said orders result in the diversion from 
Petitioner of over $9,000,000.00 annually of Petitioner’s 
revenues, a fact found by Respondent in the first-men- 
tioned of the orders complained of (Order E-16605, p. 21, 
n. 44—Respondent’s estimate of Petitioner’s injury by 
diversion at 1959 revenue levels). 


Petitioner is aggrieved by, and has suffered legal 
wrong as a result of, said orders, because the require- 


ments of law were not met with respect thereto, as is 
hereinafter more fully pointed out. 


Petitioner satisfies all the jurisdictional and vente re- 
quirements of Section 1006 of the Federal Aviation Act 
of 1958, 72 Stat. 795, 49 USC 1486, and Section 10 of the 
Administrative Procedure Act, 60 Stat. 243, 5 USC 1009, 
and this petition is filed within sixty days of the entry 
of the orders complained of herein as required by Section 
1006 of the Federal Aviation Act of 1958, supra. 


0 


THE NATURE OF THE PROCEEDING 


The proceeding below involved the joint application 
of United Air Lines, Inc. and Capital Airlines, Inc., for 
approval of an agreement to merge Capital into United. 
The agreement of merger dated August 11, 1960, was 
submitted on that date to the Civil Aeronautics Board 
for approval as required by Section 412 of the Federal 


‘aviation Act, 72 Stat. 770, 49 USC 1382. Approval of the 
agreement under that Section and under Section 408, 72 
Stat. 767, 49 USC 1378, was requested. 


Petitioner and other affected parties were allowed to 
intervene in the proceeding by Order E-15849, dated 
September 29, 1960, and to participate at various proce- 
dural steps, including hearings which began October 19, 
1960. Further procedural steps followed, including the 
filing of briefs to the Examiner assigned to the proceeding, 
issuance of the Examiner’s Initial Decision, the filing of 
exceptions thereto by Petitioner and other parties, briefs 
to Bespondent in support of exceptions, and oral argu- 
ment. Oral argument was heard by Respondent on Janu- 
ary 25, 1961 and on January 31, 1961 the Board issued 
a “press release”, designated as CAB 61-6, announcing a 
“tentative” decision to decide the issues as eventually 
decided in the orders under review. 


Petitioner seeks review of the Order insofar as it pur- 


ports to approve the transfer to United of unused, dor- 
mant and abandoned Capital authorizations to engage in 
scheduled air transportation, including, inter alia: 


1. Authorizations for nonstop flights between New York, 
New York and New Orleans, Louisiana, between New 
York and Atlanta, and between Newark, N.J., and 
New Orleans and Atlanta; 


. Authorizations to serve Baltimore, Maryland, to and 
from points south thereof on Capital’s former Route 
51. 


- Authorizations to serve other points, and between 
other points, for which the Capital authority pur- 
portedly transferred had become dormant, and 
therefore not subject to lawful transfer, because of 
that authority’s dormancy resulting from nonuser 
and/or abandonment. 
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The unlawful transfer, purportedly approved by the 
orders complained of, to United of the Capital authorities 
described above was prejudicial to Petitioner in that said 
authorities are competitive with authorities held by Peti- 
tioner and said transfer would enable United to reacti- 
vate, without any showing of public convenience and 
necessity or public interest, those unused, dormant and 
abandoned authorizations, thereby diverting revenue from 
Petitioner. 


mm 
GROUNDS UPON WHICH RELIEF IS SOUGHT 


Petitioner, having a substantial interest in the orders 
under review within the meaning of Section 1006(a) of 
the Federal Aviation Act, 72 Stat. 795, 49 USC 1486, and 
having suffered legal wrong by having been adversely 
affected and aggrieved by said orders within the mean- 
ing of Section 10 of the Administrative Procedure Act, 


60 Stat. 342, 5 USC 1009, seeks review of said orders on 
the grounds that said orders are unlawful in the follow- 
ing respects: 


A. As shown by said orders and the record below 
Respondent gave no consideration to, and made no 
rulings below upon, the contention timely presented 
by Petitioner that the unused, dormant and/or 
abandoned authority of Capital could not lawfully, 
upon the record below, be transferred from Capital 
to United. Sections 6(d) and 8(b) of the Adminis- 
trative Procedure Act, 60 Stat. 240, 5 USC 1005, 
60 Stat. 242, 5 USC 1007, respectively and Section 
1005(f) of the Federal Aviation Act, 72 Stat. 794, 
49 USC 1485, require that the record show such 
rulings. 

Said orders are invalid in that they do not include 
any statement of findings and conclusions, or any 


414 


reasons or basis therefor, on the material issues 
of fact, law or discretion raised by Petitioner’s 
contention that unused, abandoned and/or dormant 
Capital authority could not lawfully be transferred 
to United. A showing by said orders of such find- 
ings and conclusions, and the reasons or bases 
thereof, is required by Sections 6(d) and 8(b) of 
the Administrative Procedure Act, 60 Stat. 240, 
5 USC 1005, 60 Stat. 242, 5 USC 1007, respectively, 
and Section 1005(f) of the Federal Aviation Act 
of 1958, 72 Stat. 794, and 49 USC 1485. 


Said orders are unlawful in that they arbitrarily 
and capriciously ignore, and in that unlawful man- 
ner reject, Petitioner’s contention that the unused, 
dormant and/or abandoned authorities could not 
lawfully be transferred from Capital to United; 
the attempted transfer is unlawful and constitutes 
a breach of Respondent’s discretion vitiating the 
orders. 


Said orders are unlawful insofar as they purport- 
edly transfer from Capital to United unused, dor- 
mant and/or abandoned route authority in that 
there was nothing viable which could be transferred 
in those instances where Capital had abandoned, 
not used, and allowed to become dormant, its afore- 
said authority. 


WHEREFORE, Petitioner requests this Honorable 
Court to review and set aside Respondent’s Orders E- 
16605, dated April 3, 1961 and E-16802, dated May 12, 
1961, insofar as said orders purport to transfer from 
Capital to United the aforesaid unused, abandoned and 
dormant route authority. Petitioner further requests 
the proceeding be remanded to Respondent with directions 
that Respondent proceed in accordance with law and 
rule upon Petitioner’s contentions that the unused, dor- 
mant and/or abandoned authorities specified hereinabove 
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may not lawfully, upon the record below, be transferred 
from Capital to United, and that Respondent be directed 
to find in favor of Petitioner’s said contentions and 
vacate the purported transfer of said authorities to 
United. 


Respectfully submitted, 


/s/ B. Smythe Gambrell 
E. SmytHe GAMBRELL 


/s/ Harold L. Russell 
Haxzotp L. RussEwu 
Attorneys for Eastern 
Air Lines, Inc., Petitioner 


Gasket, Hartan, Russevt, Move & Ricwarpson 
825 Citizens & Southern National Bank Building 
Atlanta 3, Georgia 

Of Counsel 


Washington, D. C. Office 
Eastern Air Lines, Inc. 

405 Colorado Building 

14th and G Streets, N. W. 
Washington 5, D. C. 
Telephone: Metropolitan 8-2574 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,355 


Norruwesr Armurves, Ixc., Petitioner 
v. 


Civ, Azzonavtics Boarp, Respondent 


No. 16,356 
Dexra Am Lrxzs, Inc., Petitioner 


Vv. 


Crvm Arronavtics Boagn, Respondent 


No. 16,360 


BrorHerHoop or Rarway anp STEAMSHIP Crerks, FREIGHT 
Hanpiers, Express aNp STATION Empvoyes, Petitioner 


Vv. 


Crvu Arzonavtics Boarp, Respondent 


No. 16,396 


Easreen Am Lrves, Inc., Petitioner 
v. 


Crvm. Arronavtics Boarp, Respondent 
STIPULATION 


These cases are for review on varying grounds of Civil 
Aeronautics Board Order E-16605 approving the United 
Air Lines-Capital Airlines merger, and of related pro- 
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cedural orders. This stipulation is intended to serve the 
purposes of a prehearing conference stipulation under 
Bule 38k of the Rules of the Court and in the light of the 
Court’s order of June 30, 1961 entered in Case No. 16,396 
consolidating these cases for the filing of a single joint 
appendix and for hearing on the merits. Subject to the 
approval of the Court, the parties hereby stipulate and 
agree as follows with respect to the issues and the 
methods and dates for the preparation and filing of the 
briefs and joint appendix. 


I 


Issues 


Petitioners’ issues are the specifications of error set 
forth in the petitions for review (Northwest’s “Points 
Upon Which Petitioner Intends To Rely” and the other 
petitioners’ “Grounds Upon Which Relief Is Sought”). 
It is expressly agreed that any issue or sub-issue which 
is not urged by petitioners in their opening briefs shall 
be considered abandoned for purposes of review herein.’ 


Respondent and the interevnors on its side reserve the 
right to rephrase the petitioners’ issues, or to take the 
position that any matter set forth is unnecessary or ir- 
relevant, or is not open to review. 


2The purpose of this provision is to preclude any petitioner 
from raising any issue or sub-issue for the first time on reply 
brief. It is not intended to preclude any petitioner from re- 
sponding to any affirmative defense which may be raised by 
respondent or those on respondent’s side, such as a contention that 
an allegation of error was not properly argued or preserved 
before the Board. 
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I 


Procedures with Respect to Printing 
of Joint Appendiz and Briefs, and 
Use of Unprinted Portions of Record 


The joint appendix shall contain the materials required 
to be printed by the Rules of the Court, the materials 
designated by the parties as hereinafter provided, and 
this stipulation and the order of the Court approving the 
stipnlation. Board Counsel may release the transcript 
of record to any printer in the District of Columbia 
selected by petitioners to print the joint appendix. Re- 
spondent and the intervenors on respondent’s side at their 
option may individually file separate or single briefs in 
response to the briefs of the petitioners, or may file single 
briefs in any two or more of these cases. 


All briefs will be served and filed on or before the dates 
fixed hereinafter with reference to the pages of the certi- 
fied record (“Tr.”). At the time each party serves its 
brief, it will also serve its designation of the portions of 
the certified record to be printed in the joint appendix. 
As soon as all designations have been made, the petition- 
ers shall cause the joint appendix to be printed with the 
page numbers of the record as certified to this Court ap- 
pearing at the place where each new record page begins 
on the printed page of the joint appendix, and running 
heads showing the record pages appearing thereon shall 
be printed at the outer top corner of each page of the 
printed joint appendix. The usual numerical designation 
of the printed joint appendix will appear in the center of 
the top of the page. 


It is further agreed that any party, in brief or at the 
hearing in the case, may refer to and rely upon any por- 
tion of the original transcript herein which has not been 
printed to the extent that such portion may be material 
to the stipulated issues, it being understood that any por- 
tions of the record thus referred to will be printed in 
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a supplemental joint appendix if the Court directs the 
same to be printed. 


Petitioners will later agree upon an equitable division 
of printing costs, it being understood that no petitioner 
shall be obligated to bear a greater amount of printing 
expense than that petitioner would have incurred if the 
joint appendix had not been printed and each petitioner 
had independently printed the portions of the record 
necessary for that petitioner’s appeal. It is further 
agreed that, if any petitioner shall hereinafter withdraw 
its appeal prior to the filing of its brief on the merits, 
such petitioner shall be chargeable with only those print- 
ing costs which would not have been incurred but for such 
petition. 


TI 
Filing Dates 
1. The briefs of petitioners will be served and filed 


on or before August 4, 1961. 


2. The briefs of respondent and intervenors support- 
ing respondent will be served and filed on or before Sep- 
tember 11, 1961. 


3. Any reply briefs by petitioners will be filed on or 
before October 2, 1961. 

4. The joint appendix to briefs will be filed on or 
before October 9, 1961. 


This stipulation is without prejudice to Eastern’s right 
to request this Court by motion for earlier and separate 
decision on its appeal, and without prejudice to the 
Brotherhood’s right to request the Court by motion for 
severance and postponement of its case in the light of 
action or nonaction by the National Mediation Board on 
a now pending application by the Brotherhood to that 
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Board for an interpretation of the Capital-Brotherhood 
agreement. 


Hans A. KuacsBrunn 
Attorney for Northwest Airlines 


Rosert Reep Gray 
Attorney for Delta Air Lines 


James L. HicHsaw 
Attorney for Brotherhood of 
Railway and Steamship Clerks 


Harotp L. Russet 
Attorney for Eastern Air Lines 


Joux H. WANNER 
Attorney for the Civil Aeronautics Board 


James Francis REILLY 
Attorney for United Air Lines 


Macox M. AnTHuR 
Attorney for Capital Airlines 


Dated: July 5, 1961 
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Before: Bazelon, Cireuit Judge, 
in Chambers. 


ORDER 


Counsel for the parties in the above-entitled cases hav- 
ing submitted their stipulation dated July 5, 1961, pursu- 
ant to Rule 38(k) of the General Rules of this Court, and 
the stipulation having been considered, the stipulation is 
hereby approved, and it is 


ORDERED that the stipulation dated July 5, 1961, 
shall control further proceedings in this case unless modi- 
fied by further order of this court, and that the stipu- 
lation and this order shall be printed in the joint ap- 
pendix. 


Dated: July 12, 1961 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in a merger proceeding before Respondent, 
the limitations on scope imposed by Respondent went be- 
yond Board discretion and transgressed legal barriers, 
depriving Petitioner and others of the minimum require- 
ments for the full, fair and meaningful hearing to which 
they were entitled, as required by the Federal Aviation 
Act and judicial precedents. 


2. Whether, in a merger proceeding before Respondent, 


it can ignore the monopoly and competition requirements 
of the First Proviso of §408(b) and consider only the 


“failing condition’? of the acquired company. 


3. Whether, in a merger proceeding before Respondent, 
it failed to apply the standards of §§ 408(b) and 102 of the 
Federal Aviation Act in giving overriding, conclusive effect 
to the adverse consequences it believed would flow from 
the acquired company’s financial difficulties and rejection 
of the merger, and ignoring the adverse consequences that 
would flow from approval of the merger. 


TABLE OF CONTENTS 


Jursdictional Statement 
Statement of the Case 
A. Prior Related Proceedings 
B. The United-Capital Merger Proceeding 
1. Merger Application 
2. Limitations on Scope 
a. Action by Examiner 


b. Requests by Petitioners and Others to 
Broaden Sco’ 


e. Action by Board 
d. Subsequent Action by Examiner 
. Examiner’s Initial Decision 
. Proceedings Before the Board and Board De- 
cision 
. Subsequent Matters 
Statute Involved 
Statement of Points 
Summary of Argument 


I. The Minimum Legal Requirements for Scope of 
Hearing Are Absent Here 


A. The Hearing to Which Petitioner Was En- 
titled Must, But Did Not, Include Full Ex- 
ploration of the Public Interest Through Al- 
ternative Proposals 


. The Hearing to Which Petitioner Was En- 
titled Must, But Did Not, Include Fall Con- 
sideration of the Terms, Conditions and 
Modifications Which the Public Interest 
i Require in the Event of Merger Ap- 
pro 


II. 


Table of Contents Continued. 


Page 
. The Board’s a tise ee That Certain Es- 


sential Issues in the Case Could Be Deferred 
for Later Consideration Was Error 


1. Subsequent consideration of issues essen- - 
tial to the public interest in this case is 
meaningless 


. The Board’s powers to consider such is- 
sues in a subsequent proceeding are lim- 
ited and cannot provide the relief required 
by the public interest 


. The Board’s Action of July 25, 1961, Order- 
ing Investigation of the Need for Competi- 
tive Service in United’s Monopoly Markets 
Created by the Merger Is No Substitute for 
the Foregoing Legal Requirements for Scope 
of Hearing on the Merger 


The Conditions That Must Prevail Before Inter- 
national Shoe Can Be Applied Are Absent Here 
and, Even When International Shoe Is Appli- 
cable, It Is Not a Substitute for Consideration 


Under the First Proviso of Section 408(b) 


A. The International Shoe Case Held ‘‘Failing 
Condition” to be Relevant Onty if Other 
Conditions, Not Present in This Proceeding, 
Could Also Be Met 


_L No Alternative Purchaser 


2. Intent by the Acquiring Company to Add 
Capacity for Existing Business 


3. Absence of Present Competition 


. The Board Erred in So Treating Capital’s 
Failing Condition as to Preclude Inquiry 
Into Other Customary and Essential Mono 
oly and Antitrast Considerations Under the 
First Proviso of Section 408(b) 


Table of Contents Continued. 


P 
IIL The Board pate to Apply the Applicable Stat- 
utory: Standa: 


A. ae pn URS ly Pub- 
lic Interest Standards of Sections 408(b) and 
102 by Giving Overriding, Conclusive Effect 
to the Adverse Consequences It Believed 
Would Flow from Capital’s Financial Dif- 
ficulties and Rejection of the Merger 


. The Board Erred by Failing to Evaluate and 
Make Findings With Respect to the Adverse 
and ‘‘Public Loss’? Consequences of Ap- 
proval of the Merger 


Conclusion 
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United States Court of Appeals 


For tae Disraict or Cotumsiua Crecurr 


No. 16,355 


Norrawesr Armuroves, Iwe., Petitioner 
v. 
Crvm Azroxautics Boarp, Respondent 
Unsrrep Arm Lovss, Inc.; Caprrau Aruruvgs, Inc., Intervenors 


On Petition for Judicial Review of an Order of the Civil 
Aeronautics Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under § 1006 of 
the Federal Aviation Act of 1958, as amended, 72 Stat. 795, 
74. Stat. 255, 49 U.S.C. § 1486, and § 10 of the Administra- 
tive Procedure Act of 1946, 60 Stat. 243, 5 U.S.C. § 1009. 

Petitioner, Northwest Airlines, Inc. seeks review of 
Order No. E-16605 of the Respondent, Civil Aeronautics 
Board, approving the merger of United Air Lines, Inc., and 
Capital Airlines, Inc. Petitioner is a corporation duly 

2 All parties will hereinafter sometimes be referred to by their commonly 
te, Spi SOE oa Seen Se Pee ee ee 
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organized and existing under the laws of the State of Min- 
nesota, having its principal place of business in St. Paul, 
Minnesota. It is an air carrier of persons, property and mail 
in scheduled air transportation and is authorized to engage 
in such air transportation over certain routes by certificates 
of public convenience and necessity issued at various times 
to it by Respondent. 

Petitioner has ‘‘a substantial interest’”’ in the Board’s 
Order within the meaning of § 1006 of the Federal Avia- 
tion Act of 1958. Since Petitioner provides air transpor- 
tation in many of the markets in which both United and 
Capital formerly provided service and in which the surviv- 
ing carrier, United, now provides service, the Board’s Or- 
der approving the merger of Capital into United, substan- 
tially as proposed, has a direct, adverse effect upon it. 

Order No. E-16605 of Respondent was entered on April 
3, 1961; Petitions for Rehearing, Reargument and Recon- 
sideration by Petitioner and others were denied on May 12, 
1961. Petitioner’s Petition for Review was filed on May 
17, 1961, within sixty days after entry of each such Order. 


STATEMENT OF THE CASE 


The Order for which review is sought (No. E-16605) was 
issued by Respondent, Civil Aeronautics Board, in a merger 
proceeding known as the United-Capital Merger Case, CAB 
Docket No. 11699, wherein United and Capital, on August 
11, 1960, jointly applied for approval by Respondent of 
the merger of Capital into’ United pursuant to § 408 of the 
Federal Aviation Act of 1958, 72 Stat. 767, as amended 
49 U.S.C. § 1378, and ‘‘such other Sections of the Federal 
Aviation Act of 1958 as may be applicable.” 


A. Prior Related Proceedings 
Other Board proceedings and actions involving Capital 
which were closely related to the merger proceeding and 
the Board’s restrictive action on the scope thereof and 
which shortly preceded it are as follows: 


1. CAB Docket No. 11241. On March 25, 1960, Capital 
petitioned the Board for subsidy assistance to meet its 
allegedly deteriorating fmancial situation. On April 8, 
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1960, the Board assigned Capital’s petition for hearing 
(Order E-15088, Tr. 5980-81). 


2. CAB Docket No. 11311. On April 21, 1960, the Board 
issued an order in which, after recapitulating Capital’s his- 
torical financial circumstances, it instituted a broad and 
complete investigation of Capital’s financial condition and 
of all possible remedial actions in the public interest includ- 
ing the alteration, modification or suspension of Capital’s 
route certificates, transfer of Capital’s routes to other car- 
riers, integration of Capital’s routes with other carriers by 
merger or otherwise and any other remedial actions which 
the Board or Capital should take in accordance with the 
public interest (Order E-15134, Tr. 6044-49). In describing 
its action, the Board stated: 


‘‘In view of the circumstances outlined above, the 
Board is of the opinion that an investigation should 
be undertaken in an effort to determine the reasons 
for Capital’s current financial situation and what steps 
should appropriately be taken by either the carrier or 
the Board to best serve the public interest.’’ (Tr. 
6048) (Emphasis added) 


3. Dismissal of CAB Dockets Nos. 11241 and 11311. By 
letter of May 26, 1960, to the Board, Capital filed a request 
to withdraw its petition for subsidy assistance and concur- 
rently requested the Board to dismiss its referenced Order 
instituting the broad investigation of Capital, on the prin- 
cipal ground that Board action on increasing airline pas- 
senger fares in April and May, 1960, together with Capi- 
tal’s improved operating results in April, constituted 
changed circumstances, presumably rendering both the sub- 
sidy proceeding and the Board-instituted investigation un- 
necessary? (Tr. 6072-75). The Board, on May 27, 1960, 
granted both of Capital’s requests, stating that, ‘‘on the 
basis of ‘present circumstances, the carrier’s management 
should be afforded every reasonable opportunity to work 
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out its problems,” and concluding that, ‘‘At a later time, 
the Board can, of course, again set down a general investi- 
gation if circumstances should appear to it to so warran! ” 
(Order B-15291, Tr. 6076). 


4. Ex parte conference between the Board, United, Capr- 
tal and Vickers. On July 28, 1960, just two months after 
the Board’s dismissal of the Capital Investigation at the 
carrier’s request, United, together with Capital and Vick- 
ers-Armstrongs, Ltd., Capital’s major creditor, in an ez 
parte conference (Tr. 5942-66) advised the Board of the 
impending filing of the merger agreement and stressed cer- 
tain of its terms. 


“Ms. Parrerson: * ° * In our agreement we have 
set the date, I believe, of February ist of 1961, and if 
the Board has not taken final action, United can be out 
if they want to. 

«Coareman GiLLiLLanpD: February 9th? 

‘‘Mp. Parrerson: February Ist, 1961. So that is six 
months from August Ist. So we think you should be 
able to do this. 

“Now, there are a few other things that we are con- 
cerned about. One is the route structure. One of the 
advantages of United acquiring this property is that 
it would give United, in some areas, aside from some 
new areas, freedom of operation where restrictions now 
exist that were designed to protect Capital. For ex- 
ample, we are restricted on the flying we can do be- 
tween Washington and Chicago locally. We have to 
start from Denver or Omaha. We have restrictions 
in Pittsburgh, and we have restrictions in Detroit. 

“<A part of what we think we have in mind is the 
elimination of that. And in our agreement, there is a 
provision that if those things, those restrictions, con- 
tinue, this company then is of no particular value to 
us, or at least not the value that we have expressed a 
‘willingness to pay for. 

“cee @ 

“So if your decision comes out, and you feel after 
proper deliberation that a removal of these restric- 
tions would be wrong, then it will be stipulated by us, 
bing these gentlemen, that there is no deal.” Tr. 5956- 


“‘Now, this is something, again, that I hesitate to talk 
about, but you do not have to pay any attention to me. 
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“There were five air lines Chicago-New York. This 
cuts it down to four. And that is good for everybody. 
In fact, we should bill TWA and American for a little 
of this, because it does take a competitor out of that 
market. On the other hand, if at some time in the 
future someone says, ‘Well, there were five lines Chi- 
cago-New York. Capital is out. So here is an oppor- 
tunity now for us to file-—then you are going to com- 
pound this thing and put another one in and make it 
five, when it has been reduced to four. That affects 
the future of this thing.’’ (Tr. 5959-60). 


“*T recognize that in much of this we have to specu- 
late on the future. But I have told you of the things 
that were worrying us. I have told you of the things 
that are definite conditions, positive conditions, to this 
transaction. 

“The changing of the character of Capital except for 
the elimination of these small cities, if you look favor- 
ably on that. But the elimination of restrictions that 
United now has by the acquisition of Pittsburgh-Wash- 
ington-Detroit. If restrictions are introduced in your 
decision there, then we have no deal; because it is not 
worth $28,800,000 under those circumstances. 


“So, Mr. Chairman, I know I have talked about a lot 
of things that ordinarily I should not; but you have got 
a record here, and if the Committee wants to know what 
we said, let us send it down to them. And that is that.” 
(Tr. 5961-62). 


On the same day, Vickers’ Chairman stated: 
“If ... it is not possible to proceed expeditiously with 
the proposed merger, it is difficult at this time to see 
any alternative except to press forward with foreclo- 
sure action [against Capital’s equipment].’’ (Tr. 5939- 
40). 


B. The United-Capital Merger Proceeding 
1, The Merger Application 
On August 11, 1960, United and Capital filed a joint ap- 
plication requesting approval of an accompanying Agree- 
ment of Merger which stated that, upon consummation of 
the merger, all of Capital’s certificates of public conven- 
ience and necessity would be reissued to United as the’ 
surviving corporation. Confirming and expanding upon 
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the requirements which United set out at the ex parte 
conference of July 28, 1960, the Agreement of Merger also 
provided that it could be abandoned by action of United’s 
Board of Directors at any time prior to the effective date 
of the merger if the Board did not enter an order approv- 
ing the merger by February 1, 1961, or if any of the terms 
or conditions attached to merger approval by the Board 
would in the sole judgment of United have a substantial 
adverse effect upon it (Tr. 13-14), An agreement entered 
into between United, Capital and Vickers on August 11, 
1960, in which Vickers concurred in the terms of the pro- 
posed merger relevant to it, provided for unilateral rescis- 
sion by Vickers if the Board did not approve the merger by 
February 1, 1961 (Tr. 1621-22). 


2. Limitations on Scope 


a Action by Examiner 

On August 12, 1960, the Board assigned the merger appli- 
cation for prehearing conference before an Examiner. At 
that conference on September 15, 1960, Petitioner, having 


timely petitioned for leave to intervene in the proceeding, 
which petition was thereafter granted by the Board, orally 
moved that the Board reinstitute the Capital Investigation 
(CAB Docket No. 11311) and consolidate that investiga- 
tion with the merger proceeding (Tr. 242). The Examiner 
ruled that the conference would proceed on the limited basis 
of the United-Capital application (Tr. 243), referring to 
the Board the motions to broaden scope of Petitioner and 
other parties (Tr. 242-43). The Examiner, at prehearing 
conference, made two further rulings to restrict the scope 
of the proceeding. First, he ruled: 
application of United and 
Capital as Board does not raise the 
issue of deletion or 


that agreement.”? (Tr. 244). 


Second, with respect to requests for evidence by Bureau 
Counsel and other parties, he stated ‘‘that he would not 
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direct the applicants to submit evidence requested which 
they did not feel they could agree to furnish on a voluntary 
basis.’ (Tr. 247). 


b. Requests by Petitioners and Others to Broaden Scope 


On September 16, 1960, Petitioner filed a motion to rein- 
stitute the Board’s broad general investigation of Capital 
in Docket 11311 and to consolidate that investigation with 
the merger proceeding, so that that proceeding would in- 
clude all those issues which the Board previously had ruled 
necessary for determining what steps regarding Capital 
best serve the public interest (Tr. 227-29). This motion, 
along with those filed by Delta, Eastern, National and Alle- 
gheny to broaden the proceeding and specifically to obtain 
consideration of available alternatives to the proposed mer- 
ger, and of terms, conditions and modifications, including 
route transfers, suspensions or restrictions, which the pub- 
lic interest might require in the event of merger approval, 
was referred to the Board. 

On September 20, 1960, the Board’s Bureau of Air Oper- 
ations (Bureau Counsel) filed an answer (Tr. 319-33) sub- 
stantially in support of these motions, noting that 
‘<United’s time schedule and other provisions of the mer- 
ger agreement may be attempts to persuade the Board to 
restrict the issues and approve the merger without rea- 
soned consideration of alternative solutions’’ and that ‘‘re- 
stricting the issues as requested by United may leave little 
chance to consider alternatives and thus give the Board 
only the choice of either approving or disapproving the 
merger ..., contrary to the public interest and the Board’s 
statatory obligation’? (Tr. 328-29). On the same date, 
United and Capital filed a joint answer to the various mo- 
tions on scope, stating in pertinent part: 

‘‘The granting of the foregoing requests . . . would, 


without more ado, terminate the proposed merger be- 
tween United and Capital.’’ (Tr. 276). 


This position was reiterated by Vickers in a statement also 
filed on that day (Tr. 317). 


c. Action by Board 
On September 23, 1960, the Board expressly and unequiv- 
ocally denied all these motions (Tr. 345-47), thereby re- 
stricting the issues solely to those raised by the merger 
application. The Board stated: 
‘The circumstances herein indicate that the certain 
delay which would result from such expansion may 
endanger consummation of the merger which the 
Board may, upon completion of the proceeding, find 
to be in the public interest. 

‘The Board does not consider that this proceeding 
embraces or should embrace the question of whether 
Capital’s routes should be transferred to another car- 
rier or whether such routes may warrant s nsion 
in whole or in part. Those are questions which are 
properly the subject of proceedings under section 
401(g) and other sections of the Act, and the Board 
has continuing jurisdiction under those sections to 
invoke such powers whenever it is deemed necessary 
or appropriate.’’ (Order B-15814, Tr. 346). 


Member, now Chairman, Boyd dissented, stating that he 
agreed with the position of Bureau Counsel (Tr. 347).? Five 
days after this restrictive action on scope by the Board, 
Bureau Counsel withdrew from participation in the pro- 
ceeding (Tr. 357). 

Petitioner’s request for reconsideration, urging that the 
Board revise its all-or-nothing approach to the merger 
which precluded consideration of alternatives to the mer- 
ger or route modifications if the merger were approved 
(Tr. 403), was, together with petitions for reconsideration 
by other parties, denied by the Board on October 18, 1960, 
Member Boyd again dissenting (Order B-15931, Tr. 425). 


d. Subsequent Action by Examiner 

On each occasion prior to and during the hearing when 
the question of the proceeding’s scope was raised the Exam- 
iner consistently confirmed or restated his rulings and 
that of the Board on the limited scope of the proceeding. 
Procedural attempts by various parties to obtain a full 


2 In his subsequent concurring opinion to the Board’s final decision, Chair 
man Boyd stated that he had ‘disagreed with the majority in narrowing the 
issues’? to prevent investigation and consideration of ** matter of suspen- 
sions of Capital routes [and] transfer of Capital routes.’’ (Tr. 5707). 
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hearing through a broadened scope, including exceptions 
to the Examiner’s Prehearing Conference Report and a 
request to appeal to the Board from the Examiner’s ruling 
thereon, were denied. On the first day of the hearing, 
October 19, 1960, United restated its position and its inter- 
pretation of the prior rulings on scope of the Board and 
the Examiner that the proceeding was limited to an all-or- 
nothing basis (Tr. 455-56). To this, the Examiner re- 
sponded: 
‘¢... United and Capital have submitted that as a pack- 
age deal and you stand or fall on that package deal, 
subject, of course, to the Board imposing labor condi- 
tions or conditions that might deal something or other 
with the inclusion of certain matters such as rate basis 
or other such matters of that kind, as have been done 
in previous acquisitions in merger cases.”’ (Tr. 456-57). 
Throughout the remaining days of the hearing, the Exam- 
iner reaffirmed his view, and his interpretation of the 
Board’s ruling on scope, that alternatives to the merger 
or the suspension or non-transfer of any of Capital’s routes 
to United in the form of terms or conditions to the merger 
were excluded from the scope of the proceeding (Tr. 637, 
1043-49, 1090-91, 1189-91, 3758). 


3. Examiner's Initial Decision 
On December 30, 1960, the Examiner’s Initial Decision 
was issued in which the Examiner recommended approval 
of the merger as proposed, subject only to labor-protective, 
and rate-making conditions. In this Decision, the Exam- 
iner again reaffirmed his prior rulings on the limited scope 
of the proceeding, stating: 

“Tt is their [United’s and Capital’s] right to be 
heard upon their agreement as submitted. The Board 
does not abdicate any of its responsibilities in accord- 
ing them a hearing on that basis. In so doing, the 
Board does not obligate itself to accept the agreement. 
Whether the agreement is good or whether it is in 
the public interest is the issue to be decided. If the 
Board determines that the agreement as proposed is 
not consistent with the public interest, wader the law 
it must be rejected.’’ (Tr. 5018). 
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«| The problem here is whether the agreement as 
presented by the and which they seek to have 
approved in the eed, shall be ap- 
proved or disappr 
oughout 
conclusions an 


possibl 
Capital 


Exceptions were timely filed by Petitioner and other parties 
to the Examiner’s Decision and briefs in support thereof 
were filed with the Board. 


4 proceedings Before the Board and Board Decision 


On January 25, 1961, oral argument was held before the 
Board in which United reiterated its position, also set forth 
in its brief to the Board, that the Board must consider the 
merger proposal as is, on an all-or-nothing basis, and that 
prompt, affirmative action by the Board was essential to 
effectuation of the merger.‘ (Tr. 5516-17, 5639-40). On 
January 31, 1961, only one day prior to the expiration date 
set by United and Vickers for approval of the merger and 
only six days after oral argument, the Board, by press 
release, announced that it had tentatively decided to ap- 
prove the merger substantially as proposed (Tr. 5641). 
On March 22 and 23, 1961, United, Capital and Vickers, by 

the Board, expressed serious 
concern over i n of the Board’s 
formal Order 

The Board’ 


Capital designed to pro 
and Allegheny, which conditions the 


«At the hearings before the Examiner, Vickers similarly had reaffirmed its 
cat te hearings befor AE merger mart take place by Febraary 198) 
(Tr. 1025, 1027-28). 
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Board stated pose ‘‘no real risk that United will frustrate 
the merger agreement’’*® (Tr. 5678-79). 

In its Opinion, the Board for the first time recognized 
that the Examiner’s view of the proceeding’s restricted 
scope precluded a hearing as to terms and conditions: 


“However, in rejecting the request to conduct a fall 
investigation involving the possible dismemberment 
of Capital’s routes and their distribution among the 
various air carriers, the Board did not intend to pre- 
clude a hearing as to what terms and conditions, if 
any, were required by the public interest if the Board 
approved the merger. In view of its statutory man- 
date to impose such terms or conditions as the public 
interest requires, the Board did not excise this issue 
from the Section 408 proceeding. 

“* At several places in the Initial Decision the Exam- 
iner seems to have taken a contrary view (pages 85, 
86, 107-108). However, the scope of the hearing was 
not in fact so limited, and the Board’s consideration 
of the issues has not been so confined. (See pp. 23-33, 
supra.)” (Tr. 5702). 


With respect to alternatives to the merger which were 
recited but in support of which evidence could not be intro- 
duced under the Examiner’s rulings and which the Board 
specifically had excluded from scope, it stated: 


“¢| |. While various alternatives to merger have been 
suggested by the parties, the record fails to show that 
these alternatives offer satisfactory solutions for Cap- 
ital’s ills or are otherwise consonant with the overall 
public interest. ... Whatever may be the conceptual 
niceties of the situation and the doctrinal demands in- 
herent in certain arguments of the intervenors, the 
plain truth is that this Board will not sit idly by and 
allow our fifth largest domestic trunkline route system 
to run the risk of disintegration while possible but 
Hoes uncertain remedies are being explored.’’ (Tr. 
). 


In a separate concurring opinion, Chairman Boyd stated: 


“In the summer of 1960 when the merger applica- 
tion was filed, the Board had an opportunity to frame 
3 United’s President conceded during the hearing that the conditions im- 


posed by the Board to protect Allegheny—conditions which the Examiner ruled 
were not at issue in the proceeding—would not defeat the merger (Tr. 526-27). 
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issues for consideration in the hearings on the merger 
application in a fashion that would have permitted the 
Board to adopt the best possible solution in terms of 
the public interest. The rd could have considered 
the matter of suspensions of Capital routes, transfer 
of Capital routes, and protection of Capital employees 
in the light of the public need for services provided by 
Capital. 

e ‘J + e e e e e e 


‘‘Ags I have stated, it is my judgment the Board 
would have been far wiser last September had it insti- 
tuted an investigation to ascertain the best solution 
for the situation in which Capital found itself. This 
was not done.”’ (Tr. 5707, 5709). 


In his dissenting opinion, Member Minetti similarly indi- 
cated his disapproval of the proceeding’s restricted all- 
or-nothing scope: 


‘<The limited courses of action now available to the 
Board stem from the Board’s earlier decision to limit 
the scope of this case. 

«_, [TJhree themes—that United would stand by the 
merger only if the Board gave it everything it asked 
for, that this approval must be granted in record time, 
and that Vickers would resume foreclosure proceed- 
ings if the Board did not comply with United’s ulti- 
matums—were repeated in the crucial early stages of 
the case, when the Board was attempting to frame the 
issues to be tried. 

«¢.. [T]he Board examined several motions to d 
the United-Capital merger hearing beyond the ‘all-or- 
nothing’ basis requested by the applicants and Vickers. 
These motions proposed Board consideration of vari- 
ous alternates to the United application. They clearly 
showed that, if the Board adopted the all-or-nothing 
course, it would retain little freedom of action. Yet 
the Board did build for itself such a dilemma. This 
decision effectively ordained the Board’s ultimate 
approval of the merger. .. .”” (Tr. 5711-13). (Footnotes 
omit 


In responding to the contention of Petitioner and others 
that the proposed merger would result in the creation of 
monopolies and restraint of competition prohibited by the 
First Proviso of §408(b) of the Act by giving United a 
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broad monopoly position in domestic transportation and, 
more specifically, control over air transportation in markets 
with traffic generation of almost 1,000,000 passengers a year 
(Tr. 5648-49), the Board relied on the ‘‘failing condition”’ 
doctrine as applied by it to Capital to preclude, at the 
threshold, any consideration of the issues, stating: 


‘¢.. . Since the Board finds that the ‘failing business’ 
doctrine is applicable to the instant proceeding,” we 
need not decide whether any strictures of the first 
proviso of Section 408(b) would otherwise bar ap- 
proval of the merger.’’ 


<<s International Shoe Co. v. Federal Trade Commission, 280 U.S. 
291 (1930).’? (‘Tr. 5649). 


With respect to the effect of prior Board decisions and 
standards on its decisions, the Board stated: 


“Our approval of the present merger is not based 
upon any new concepts or standards as to route struc- 
ture or carrier balance, but rather upon the need for 
preventing the collapse of the Capital system. The 
exigencies of Capital’s situation heavily outweigh those 


considerations of carrier balance, preservation of 
competitive service, and the like, which under prior 
precedents might point to disapproval. This merely 
underscores the fact that the assessment of the public 
interest under Section 408 in this case necessarily 
turns on an appraisal of all relevant circumstances; 
and our approval herein does not herald any new pol- 
toy such with respect to carrier mergers.’ (Tr. 


Stated differently by the Board itself: 


‘In essence, the Board has decided to approve the 
merger of Capital and United because it has no prac- 
ticable alternative. Notwithstanding the claims to the 
contrary, the simple fact is that Capital is fmancially 
in extremis and will not survive if the merger is dis- 
approved. ... Notwithstanding the manifest implica- 
tions of the merger in terms of maintaining a balanced 
route structure, we find that the public interest in pre- 
venting a collapse of the Capital system outweighs 
whatever disadvantages may inhere in the merger.” 
(Tr. 5648). 
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$. Subsequent Matters 

Petitions for rehearing, reargument and reconsideration, 
timely filed by Petitioner and others, were denied by the 
Board on May 12, 1961, 
argument or farther opinion (Tr. 5866-67). 
1961, Capital’s certificates of public convenience and neces- 
sity were transferred to United by Board Order E-16880, 
thus fully effectuating the merger (Tr. 5896-97). 


STATUTE INVOLVED 


The statute involved is the Federal Aviation Act of 
1958, 72 Stat. 731, 49 U.S.C. §§ 1301-1542, the pertinent 
provisions of which are set forth in the Appendix, infra. 


STATEMENT OF POINTS 
The Civil Aeronautics Board erred: 


1. In placing limitations on the scope of the proceeding 
which went beyond Board discretion and transgressed 
legal barriers by depriving Petitioner and other parties of 
the minimum requirements for a full, fair and meaningful 
hearing as called for by the Federal Aviation Act and 
judicial precedents. 


9. In so treating Capital’s failing condition as to pre- 
clude inquiry into other customary and essential monopoly 
and antitrust considerations under the First Proviso of 
§ 408 (b). 


3. In failing to apply the standards of §§ 408(b) and 102 
of the Federal Aviation Act by giving overriding, conclu- 
sive effect to the adverse consequences it believed would 
flow from Capital’s financial difficulties and rejection of 
the merger, and ignoring the adverse consequences that 
would flow from approval of the merger. 


SUMMARY OF ARGUMENT 


1. Petitioner and other parties in this proceeding before 
the Board were entitled to a full, fair and meaningful 
hearing. Such a hearing must include full exploration 
of the public interest, both through alternative proposals 
to the merger and through the terms and conditions which 


Bt) 


the public interest might require in the event of merger 
approval. The limitations imposed by both the Board 
and its Examiner on the scope of the proceeding at its 
outset and thereafter foreclosed Petitioner and others from 
a hearing on those issues and thus constituted substantial 
and prejudicial error. The Board’s statements that certain 
of those essential issues could be deferred for later con- 
sideration, and the Board’s action in instituting a new 
proceeding to consider still other of those issues, erro- 
neously assume that subsequent consideration of such 
issues is a substitute for a hearing of proper scope. Such 
subsequent Board action is too little and too late as a 
matter of law. 


2. Under the First Proviso of § 408(b) of the Federal 
Aviation Act, the Board is expressly prohibited from ap- 
proving any merger which would create a monopoly or 
monopolies with adverse competitive effects. The Board 
in this case singled out Capital’s ‘‘failing condition”’ at the 
threshold to preclude any consideration of this statutory 
mandate, and did so on the presumed authority of Interna- 
tional Shoe Co. v. FTC, 280 U.S. 291 (1930). However, 


the conditions that must prevail before that case can be 
applied are absent here, and, even when that case is appli- 
cable, the Board cannot treat it, standing alone, as a sub- 
stitute for the required examination of monopoly and com- 
petitive effects which it itself belatedly has recognized are 
present in this case. 


3. The Board is required to evaluate a proposed merger 
in light of all relevant public interest standards set forth 
by the Federal Aviation Act. It failed to do so in this case, 
by giving conclusive weight to the adverse consequences 
it believed would flow from Capital’s financial condition. 
It thus permitted benefits to United totally inconsistent 
with its prior application of these standards and failed 
to evaluate, and to make the required findings with 
respect to, the merger’s adverse consequences in terms of 
such standards. By not making this required evaluation 
and by not comparing the disadvantages of merger against 
possible public benefits, the Board did not determine here 
where the public interest really lies. 
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ARGUMENT 
lL. THE MINIMUM LEGAL REQUIREMENTS FOR SCOPE OF 
HEARING ARE ABSENT HERE. 

Petitioner and all other participants in this proceeding 
before the Board were entitled to a full, fair and meaning- 
ful hearing, an ‘‘inexorable safeguard” in administrative 
proceedings. The Supreme Court has said: 

“«_. The vast expansion of this field of administrative 
regulation in response to the pressure of social needs 
is made possible under our system by adherence to 
the basic principles that the legislature shall appro- 
priately determine the standards of administrative 
action and that in administrative proceedings of a 
quasi-judicial character the liberty and property of the 
citizen shall be protected by the rudimentary require- 
ments of fair play. These demand ‘a fair and open 
hearing,’—essential alike to the legal validity of the 
administrative regulation and to the maintenance of 
public confidence in the value and soundness of this 
important governmental process. Such a hearing has 
been described as an ‘inexorable safeguard.’’’ Mor- 
gan v. United States, 304 U.S. 1, 14-15 (1937). 


See also Ashbacker Radio Corp. v. FCC, 326 U.S. 327 
(1945); FCC v. National Broadcasting Co., 319 U.S. 239 
(1943) ; Delta Air Lines, Inc. v. CAB, 107 App. D.C. 174, 
275 F.2d 632 (D.C. Cir. 1959), cert. denied 362 U.S. 969 
(1960). Such a hearing is guaranteed by §§5-7 of the 
Administrative Procedure Act;° a failure to provide it 
constitutes a denial of due process of law. L. B. Wilson, 
Inc. v. FCC, 83 App. D.C. 176, 170 F.2d 793 (D.C. Cir. 1948). 

Only through such a full, fair and meaningful hearing 
can a merger proposal be considered and evaluated in light 
of ‘‘the public interest,’’ as required by § 408 of the Fed- 
eral Aviation Act.’ In merger and other § 408 cases, the 
Board has clearly and consistently stated that its analysis 
of proposals requires evaluation under all the public inter- 
est considerations set forth in the Act and specifically in 
§§ 408 and 102 thereof. United Air Lines Transport Corp. 

6 60 Stat. 239-41, 5 U.S.C. §§ 1004-06. 

1 72 Stat. 767, as amended 49 U.S.C. 1378. 


8 Section 102 of the Act, 72 Stat. 740, 49 U.S.C. $1302 sets forth the 
Declaration of Policy which is to govern the Board’s public interest determina- 
tions. 


17 


—Acquisition of Western Air Express Corp., 1 C.A.A. 739, 
741 (1940) ; American Airlines, Inc., Acquisition of Control 
of Mid-Continent Airlines, Inc., 7 C.A.B. 365, 37 1-72 (1946) ; 
Southwest-West Coast Merger Case, 14 C.A.B. 356, 361 
(1951) ; Delta-Chicago & Southern Merger Case, 16 C.A.B. 
647, 685-86 (1952). 

This Court similarly has emphasized the importance of 
public interest factors to the Board’s determinations: 


‘In the first place, Congress expressly directed that 
the Board consider, as being in the public interest and 
in accordance with the public convenience and neces- 
sity, the development, encouragement and promotion 
of air transportation, air commerce, and civil aero- 
nautics. Whatever belittling significance may be at- 
tached to the fact that those provisions were under a 
title ‘Declaration of Policy’, they are in the statute, 
are peremptory, and are as much an enactment by the 
Congress as is any other section of the statate.”’ Amer- 
ican Airlines, Inc. v. CAB, 89 App. D.C. 365, 192 F.2d 
417, 420 (D.C. Cir. 1951). (Footnote omitted.) 


See also National Air Freight Forwarding Corp. v. CAB, 
90 App. D.C. 330, 197 F.2d 384 (D.C. Cir. 1952), in which 
this Court held that all policies of a regulatory statute 
become elements of the public interest in administrative 
proceedings. 

In this case, despite repeated requests by Petitioner and 
others to broaden the proceeding’s scope (Tr. 227-29, 403), 
the Board in its prehearing order, and as confirmed there- 
after, restricted that scope to the limited confines of the 
merger as proposed (Tr. 345-47, 425), jast as the Examiner 
had done at prehearing conference a few days earlier and 
as he continued to do throughout his conduct of the hear- 
ing.” This action by the Board and the Examiner followed 
from the demands of United that it would stand by the mer- 
ger only if the Board gave it all it demanded and that 
Board approval must be granted in record time, and of 


® At prehearing conference, the Examiner ruled that the conference was re- 

stricted solely to the merger application as filed and that the merger appli- 

cants, in effect, need submit ly such of the evidence requested other 

i as they wished (Tr. 243, 247). Moreover, at the outset of the ing, 

Examiner ruled the merger application was ‘‘a package deal’’ to be 

i as such (Tr. 456-57) and in his Decision further confirmed that the 
conducted on that basis (Tr. 5018, 5040). 
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Vickers-Armstrongs, Capital’s major creditor, that it would 
resume foreclosure proceedings if the Board failed to com- 
ply with United’s ultimatums (Concurring and Dissenting 
Opinion of Member Minetti, Tr. 5711-13). These exhorta- 
tions by United and Vickers, first advanced in an unusual 
informal conference with the Board two weeks before the 
proceeding was initiated (Tr. 5939-40, 5956-57 ; See pp. 45, 
supra) were repeated at crucial early stages of the case, 
both in the merger agreement itself (Tr. 13-14) and again 
in answer to the motions on scope by Petitioner and others 
in which United flatly stated that the grant of such motions 
“would, without more ado, terminate the proposed merger”” 
(Tr, 276). In taking action consistent with these demands 
by restricting scope, the Board and the Examiner failed to 
provide in the hearing for an essential exploration and 
consideration of the public interest ‘cin a fashion that would 
have permitted the best possible solution in terms of the 
public interest’’ (Concurring Opinion of Chairman Boyd, 
Tr. 5707) ; instead, they adopted an ‘‘all-or-nothing course 
[which] effectively ordained the Board’s ultimate approval 
of the merger” (Concurring and Dissenting Opinion of 
Member Minetti, Tr. 5713). 

By reason of this ‘call-or-nothing”’ approach, Petitioner 
and others were foreclosed from a hearing on issues of 
direct, serious and immediate impact on them—issues 
which, as well, were indispensable to the very heart of all 
Board proceedings, the public interest. It was these same 
issues, including alternatives to the merger and the sus- 
pension, transfer or non-transfer of Capital’s routes, 
which the Board, in instituting the Capital Investigation 
merely four months prior to the formal initiation of this 
case, had stated were essential for exploration and consid- 
eration to determine the best possible solution for Capital 
in terms of the public interest (Tr. 6044-49). Now there 
was a greater sense of urgency and need for speed. There 
was no justification, however, for an abandonment of due 
process and the public interest. Due process and dispatch 
must not be permitted to be inconsistent. As this Court 
in a strikingly parallel situation has so aptly stated: 

«|. [We think that under all these circumstances, 
controlling weight could not be given to the desirability 
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of efficiency and expedition in hearing procedures, 
thereby foreclosing consideration of factors vital to 
the issue of whether . . . [applicant’s] proposal is con- 
sistent with the yoele interest.” Beaumont Broad- 
casting Corp. v. FCC, 91 App. D.C. 111, 202 F.2d 306, 
311 (D.C. Cir. 1952). 


A. The Hearing to Which Petitioner Was Entitled Must, But 
Did Not. Include Full Exploration of the Public Interest 
Through Alternative Proposals. 

This Court has recognized specifically that full considera- 
tion of alternatives is required in an administrative pro- 
ceeding involving the public interest, regardless of any 
strictures attempted to be imposed by private parties to 
the proceeding. In a review of a Federal Power Commis- 
sion decision involving, among other matters, an alternative 
proposal to pipeline abandonment which was not raised 
before the Commission until the filing of a request for re- 
consideration, after hearing and the Commission’s decision, 
this Court, in reversing the decision, stated: 


“These matters [facts the Commission should have 
known from its files] on their face, reflected the basis 
for an alternative to total abandonment, so apparently 
in the public interest, that their consideration at some 
point in the proceedings was indispensable to the 
validity of any public interest determination in sup- 
port of total abandonment. In viewing the public inter- 
est, the Commission’s vision is not to be limited to 
the horizons of the private parties to the proceeding. 

‘Where, as here, a regulatory agency has ignored 
factors which are relevant to the public interest, the 
scope of judicial review is sufficiently broad to order 
their consideration.’? Michigan Consolidated Gas Co. 
v. FPC, 108 App. D.C. 409, 283 F.2d 204, 226 (D.C. Cir. 
1960), cert. ied 364 U.S. 913 (1960). (Footnote 
omitted.) 


In an earlier case, in reversing a decision of the Federal 
Power Commission, in part, because the Examiner excluded 
evidence relating to an alternative to total abandonment, 
this Court stated: 


‘<The existence of a more desirable alternative is one 
of the factors which enters into a determination of 
whether a particular proposal would serve the public 


20 


convenience and necessity. That the Commission has 
no authority to command the alternative does not mean 
that it cannot reject the proposal.” City of Pitts- 
burgh v. FPC, 99 App. D.C. 113, 237 F.2d 741, 751 n. 28 
(D.C. Cir. 1956). 


The Board itself has recognized, in merger cases of a 
degree and importance similar to the instant case, the neces- 
sity for an exploration of alternatives to a merger proposal 
in order to ascertain where the public interest lies. In the 
North Atlantic Route Transfer Case (the acquisition of 
American Overseas Airlines by Pan American), the Board 
included in scope the issue of changes in the entire area 
route structure of the merger applicants and competitive 
carriers, stating that the proceeding ‘‘should not be lim- 
ited merely to action on the proposal submitted... .”? 11 
C.A.B. 676, 677-78 (1950). In Eastern-Colonial, Acquisi- 
tion of Assets, 18 C.A.B. 453 (1954), the Board considered 
not only the merger as proposed, but the desirability of an 
alternate combination of Colonial with National. Most 
recently, in the New York-Florida Renewal Case, CAB 
Docket 12285, the Board consolidated for hearing with the 
renewal of Northeast Airlines’ major route (New York to 
Florida) an investigation of all possible alternative mergers 
of Northeast with other airlines in the event of renewal in 
order that, in view of Northeast’s deteriorating financial 
condition, later circumstances not ‘‘make it impossible to 
achieve results that will best serve the public interest.” 
Order E-16931, p. 3 (June 12, 1961). 

The Board, in this case, specifically excluded the issue of 
alternatives to the merger as proposed from scope even 
though, unlike the situation in Michigan Consolidated, it 
was requested to include that issue by the parties at the 
earliest stages of the proceeding; even though, unlike the 
situation in City of Pittsburgh, consideration of such alter- 
natives to the merger as proposed could have enabled the 
Board to order them into effect, and, most importantly, even 
though their exclusion meant ignoring factors directly rele- 
vant to the public interest and which must be explored, as 
the Board itself had found in instituting the Capital Inves- 
tigation (Tr. 6048). The petitions and motions on scope 
of Petitioner and others specifically requested that that 
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investigation be reinstituted and consolidated with the mer- 
ger proposal and that consideration of alternatives to the 
merger as proposed be included in scope (Tr. 227-29). After 
the Board denied such requests, the Examiner made clear 
that evidence concerning such alternatives was not ad- 
missible at the hearing.” 

Thus, the Board foreclosed evidence relating to the rela- 
tive effect on the public interest of Capital’s bankruptcy as 
compared to the merger by prejudging the issue before the 
facts could be set before it. In the same manner, the elimi- 
nation from scope of other alternatives to the merger such 
as subsidy, reorganization, alternate mergers or the non- 
transfer, transfer, suspension or alteration of any or all of 
Capital’s routes prejudged factors that must be evaluated 
on a complete record in assessing the effects of the merger 
on Petitioner and others and in determining whether the 
merger would best serve the public interest. Certain of 
these alternatives, specifically alternate mergers and the 
non-transfer or alteration of Capital’s routes or their trans- 
fer to other carriers, were referred to in passing by the 
Board’s decision only to indicate that Petitioner had pre- 
sented nothing to show their feasibility (Tr. 5653), thus en- 
tirely overlooking the Board’s exclusion of these issues 
from scope.” Other alternatives, the inclusion of which in 
scope had been unsuccessfully urged by Petitioner, were 
dismissed by the Board in its decisions on the paradoxical 
ground that ‘‘the record fails to show that these alterna- 
tives offer satisfactory solutions for Capital’s ills or are 
otherwise consonant with the public interest.”’ (Tr. 5648). 
The Board itself admitted that with respect to the partial 
alternative of subsidy, ‘‘the record was not fully devel- 
oped’? (Tr. 5655), then proceeded to find that, absent sub- 
sidy, ‘‘a Chapter X reorganization would not be feasible’’ 
(Tr. 5657-58) and concluded that ‘‘the burden is on North- 
west ... to show that a Chapter X reorganization offers a 

10 Thus, the Examiner ruled out evidence of alternatives except to the extent 
such evidence related to the ‘‘alternative’’ of merger disapproval (Tr. 1043-45) 
and agreed with United that the examination of alternatives in this proceed- 
ing was not an issue in the case (Tr. 1189-91). 

12 Delta, for example, had urged in its motion as to scope, also denied 


the Board, that the Board consider a sale of a ion of ital’s routes 
equipment to it with protection for ctlected eoxptayens (Tr. 171). 
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burden that 
cluded Petitioner from mee 
stands ready, willing and abl 


Section 408(b) of the Federal Aviation Act requires that 
Board approval of a merger be ‘‘upon such terms and con- 
ditions as it shall find just and reasonable and with such 
modifications as it may prescribe.” 

In its Opinion, the Board, for the first time in the case, 
acknowledged that these words mean what they say, %¢., 
that it ‘¢... is required to consider any proposed terms and 
conditions which are asserted to be in the public inter- 
est ...”? (Tr. 5701) (footnote omitted) and that “‘. .. it did 
not intend to preclude a hearing as to what terms and con- 

ired by the public interest if the 


123 Not considered 
‘ P 
885, 


PA) 


244). Thereafter, in reliance on the Board’s order, which 
expressly excluded such issues from scope (Tr. 346),** the 
Examiner definitely and repeatedly ruled that the issues 
were restricted to the merger as proposed and excluded any 
evidence bearing on terms, conditions or modifications in- 
volving suspension or non-transfer of Capital’s routes or 
restrictions on the routes to be transferred.» The Ex- 
aminer’s Initial Decision confirmed his erroneous view of 
the proceeding’s scope (Tr. 5017-18, 5039-40), as the Board 
itself recognized (Tr. 5702). Thus, the Board’s untimely 
recognition in its final decision of its earlier error is too 


the law, as enunciated in its Deci- 
ts recognition of the fact 

(and thereby incorrect) 
recognition came after 

meaningless for this 


the question of terms, 


gnized, such a r 
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Michigan Consolidated Gas Co. v. FPC, 108 App. D.C. 409, 
983 F.2d 204 (D.C. Cir. 1960), cert dented 364 US. 913 
(1960) ; City of Pittsburgh v. FPC, 99 App. D.C. 113, 237 
F.2d 741 (D.C. Cir. 1956) ; Democrat Printing Co. v. FCC, 
91 App. D.C. 72, 202 F. 2d 298 (D.C. Cir. 1952). 

By imposing limitations on the proceeding’s scope to ex- 
clude the issue of terms, conditions and modifications at the 
hearing’s outset, Petitioner was compelled to adhere to 
them and to restrict its participation to the issues thus re- 
stricted. Delta Air Lines, Inc. v. CAB, 107 App. D.C. 174, 
275 F.2d 632, 640 (D.C. Cir. 1959), cert. denied 362 U.S. 969 
(1960) ; City of Pittsburgh v. FPC, 99 App. D.C. 113, 237 
F.2d 741, 748 n. 19 (D.C. Cir. 1956). To do otherwise would 
have meant offering irrelevant evidence barred by § 7(c) 
of the Administrative Procedure Act and in defiance of the 
Board’s and the Examiner’s ruling on scope. As a conse- 
quence, Petitioner was precluded from offering evidence on 
the specific terms, conditions and modifications which, in its 
view and to prevent serious harm to it, were required by 
the public interest. For example, United, by reason of the 
merger and the resulting end-on combination of its routes 
with those of Capital, has received one-plane, one-carrier 
authority in markets directly affecting Petitioner and which 
no carrier previously held (Tr. 1800-05). Moreover, Peti- 
tioner had applications on file with the Board before this 
proceeding for authority to provide one-plane service in cer- 
tain of such markets which applications now may be prej- 
udiced. For example, Petitioner had an application pending 
since 1954 for one-plane service between Minneapolis/St. 
Paul and Boston, since 1956 between Seattle and Buffalo, 
and since 1956 betwen Minneapolis/St. Paul and Dayton and 
Columbus"—authority which United now has obtained by 
reason of the end-on combination of its routes and those of 
Capital. Had the issues not been so restricted, Petitioner 
would have presented evidence concerning the need for 
terms and conditions with respect to such route authority as 
well as with respect to other route authority acquired by 
United from Capital such as that between Minneapolis/St. 
Paul and Chicago and between Detroit and New York, 


TT CAB Dockets Nos. 6874 (Sept. 21, 1954); 8315 (Nov. 7, 1956); 8313, 
8316, 8317 (Nov. 7, 1956). 
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among those major route segments which, as Member 
Minetti said, United ‘‘never could have gained through 
normal certification processes.”? (Tr. 5714). 

Petitioner’s inability to present such evidence, by reason 
of the restrictive scope of the proceeding, denied it and the 
public interest consideration of meaningful terms and con- 
ditions hammered out in a meaningful hearing. 


Thus, the hearing in this case was hastily conceived and 
carried through within the limits of United’s ultimatum 
that its merger proposal was an ‘‘all-or-nothing”’ proposal 
and of the Board’s and the Examiner’s unwillingness to 
challenge the demand for ‘‘all.” By so limiting the pro- 
ceeding’s scope, the Board and the Examiner eliminated 
essential evidence relating to the public interest standards 
of the Federal Aviation Act set forth in §§ 408(b) and 102, 
thereby denying Petitioner the hearing to which it was en- 
titled and preventing an informed evaluation of the public 
interest and the ‘‘public loss”’ arising from the merger. 


‘C. The Board’s Assumption that Certain Essential Issues in 
the Case Could Be Deferred for Later Consideration Was 
Error. 


In its Order on scope, eliminating from the proceeding 
essential public interest issues relating to the transfer or 
suspension of Capital’s routes, the Board attempted to jus- 
tify its action. It said: 

“<| Those are questions which are properly the sub- 
ject of proceedings under section 401(g) and other sec- 
tions of the Act, and the Board has continuing jurisdic- 
tion under those sections to invoke such powers wher- 
58) it is deemed necessary or appropriate.” (Tr. 


Similarly, in its Opinion, in refusing to impose certain 
“terms or conditions”? pressed upon it despite the limited 
scope of the record, it again made clear that it believed it 
could deal with such issues in a later proceeding under 
§ 401(g) of the Federal Aviation Act of 1958.% (Tr. 5672). 
This holding is clearly erroneous. 


18 72 Stat, 754, 49 USC. § 1371(g)- 
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1. Subsequent consideration of issues essential to the public interest 
in this case is meaningless. 

In the CATCO case,” the Supreme Court held that the 
relegation of rate issues to a later proceeding, where such 
issues were essential to a determination of the public in- 
terest in evaluating a proposal to sell natural gas, was 
error. Despite the action of the Federal Power Commission 
in ordering a prompt investigation of such issues following 
its decision, the Court held that the prejudicial delay that 
would ensue from consideration of those issues in a later 
ease requires contemporaneously, and not in a later pro- 
ceeding, ‘‘a most careful scrutiny and responsible reaction”’ 
to them on the basis of an adequate record (360 U.S. at 391). 
The Supreme Court also has held that the grant of one 
application with the failure to provide a comparative hear- 
ing on a second application mutually exclusive with it makes 
consideration of the second application in a later proceed- 
ing meaningless and nullifies the statutory right to a hear- 
ing which both applicants must be accorded. Ashbacker 
Radio Corp. v. FCC, 326 U.S. 327 (1945) ; see also Delta Air 
Limes, Inc. v. CAB, 97 App. D.C. 46, 228 F.2d 17 (D.C. Cir. 
1955) ; Delta Air Lines, Inc. v. CAB, 107 App. D.C. 174, 275 
F.2d 632 (D.C. Cir. 1959), cert. denied 362 U.S. 969 (1960). 

The parallel between these cases and the instant case is 
striking. The failure of the Board to provide for a timely 
scrutiny on the basis of an adequate record, of vital public 
interest aspects of route suspension and route transfer as 
conditions to the merger as proposed cannot be remedied 
by allusions to possible subsequent proceedings with attend- 
ant delays and prejudice, changed circumstances and rights 
and arbitrarily narrow scope. 

The Board’s refusal to entertain such issues on a com-. 
parative basis with the merger as proposed makes the later 
consideration of such issues “an empty thing’’ and denies 
to Petitioner and others their right to a full and fair hear- 
ing. Only by means of route transfer to it or by suspension 
of routes of the merged United in the subject case could 
Petitioner have protected itself against the prejudice that 
results from the creation of new one-plane, one-carrier 


19 Atlantic Refining Co. v. Public Service Comm’n of New York, 360 US. 
378 (1959). 
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routes which United has acquired by reason of the merger 
but which neither it nor Capital had previously. These 
same routes are those for which Petitioner had applications 
pending with the Board which were filed long prior to the 
commencement of the instant case. See p. 24 supra. 


2. The Board’ powers to consider such issues in subsequent proceed- 
e, Dears’ Pored ‘and canne! provide the relief required by the 


As the Board itself has recognized, its powers under 
§ 401(g) to amend, modify or suspend a route certificate, 
after notice and hearing, are sharply restricted. 

The Board has characterized these powers as follows: 


«It should be pointed out, however, that the Board’s 
authority under section 401(h) [now 401( g)] of the Act 
to alter, amend or modify any certificate is limited. 
Such changes would have to be of a nature which do 
not basically transform the character of the route. Al- 
though the Board has power to suspend a route if the 

ublic convenience and necessity so require, the 

oard’s power to suspend one carrier and substitute 
another is limited. Insofar as the Board’s power to re- 
voke is concerned, there must be an intentional failure 
on the part of the carrier to comply with the Act or 
with the Board’s regulations, and even here the carrier 
must be given an opportunity to comply before the 
Board could revoke the certificate.” Letter from the 
Board to the Chairman, House Judiciary Committee, 
July 31, 1958; see also Panagra Terminal Investiga- 
tion, 4 C.A.B. 670, 673, 676 (1944). 


The nature of such limitations on the Board’s power 
under § 401(g) has been recognized and confirmed by the 
Courts. United Air Lines, Inc. v. CAB, 198 F.2d 100, 106, 
108 (7th Cir. 1952). 

Unlike such limited powers, however, which could pre- 
clude it from taking action required by the public interest 
in the instant case, the Board’s powers under § 408(b) are 
sufficiently broad to permit any transfers, non-transfers or 
suspensions which the public interest may require. Indeed, 
the Board is directed by § 408(b) to impose any reasonable 
terms and conditions and any modifications which are nec- 
essary to protect the public interest. Thus, the Board’s 
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contention that the availability of its powers under § 401(g) 
of the Act provides satisfactory justification for the exclu- 
sion of issues of route suspension, route transfer or non- 
transfer is illusory. The hearing to which Petitioner was 
entitled but of which it was deprived cannot be excused in 
this manner. 

The Board’s substantial error thus becomes compounded. 
It not only restricted the scope of this case to preclude es- 
sential consideration of the public interest issues of route 
suspension and transfer, but it further erroneously sug- 
gested that the hearing it should have furnished, but did 
not, could be provided after the issues had in fact already 
been resolved. 


D. The Board’s Action of July 25, 1961, Ordering Investigation 
Service in United’s Monopoly 


By recent action, the Board belatedly has admitted that 
the issue of route transfers was an essential ingredient of 
this case. In instituting an investigation of the need for 
competitive service in United’s monopoly markets served 
prior to the merger by both United and Capital, the Board 
has clearly recognized that its approval of the merger creat- 
ed monopolies and that it has not fulfilled ‘‘its statutory 
obligation to promote vigorous and economically sound 
competition.”” United Air Lines Competitive Service In- 
vestigation, Order E-17217 (July 25, 1961). 

Moreover, its statement in the Order: 

‘“‘Our action herein does not imply doubt concerning 
the wisdom of our decision in the United-Capital Merg- 
er Case. In resolving the issues in that case, we were 
fully cognizant of the fact that our approval of the 
merger would eliminate compentve service in various 
markets. This is not to say that we were satisfied with 


all the implications of the merger, including the fact 
that monopolies would result in certain markets.’’ 
(Order E-17217, p. 1 n. 2). 


may seem to the Board to reconcile its exercise of judgment 
in the two instances, but it establishes beyond a reasonable 
doubt the illegality of its action in this case. 
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As we have seen in the foregoing pages, the require- 
ments of law are not met by piecemeal, partial, limited and 
belated consideration of the requisite ingredients of the 
merger hearing itself. What is now proposed by the Order 
of July 25, 1961, was one of the essential ingredients of the 
seope of the hearing before the merger was approved. It 
cannot legally be excluded from that hearing and it cannot 
legally be postponed to a later date when the merger is 
already in effect and United has entrenched itself. The 
Board’s action now is too little and too late as a matter of 
law. 


Il. THE CONDITIONS THAT MUST PREVAIL BEFORE INTERNA- 
TIONAL SHOE CAN BE APPLIED ARE ABSENT HERE AND, 
EVEN WHEN INTERNATIONAL SHOE IS APPLICABLE, IT IS 
NOT A SUBSTITUTE FOR CONSIDERATION UNDER THE 
FIRST PROVISO OF SECTION 408(b) 


The First Proviso of § 408(b) of the Federal Aviation 
Act imposes an unqualified prohibition on approval of merg- 
ers by the Board: 


«“_..[TJhe Board shall not approve any ... merger... 
which would result in creating a monopoly or monopo- 
lies and thereby restrain competition or jeopardize an- 
other air carrier not a party to the... merger... .”’ 


The Board itself has repeatedly held that in merger and 
other § 408 cases this statutory language creates an abso- 
lote bar to approval and leaves the Board with no discretion 
as to its application. Transcontinental € Western Atr, 
Inc.-Delta Air Lines, Inc., Interchange of Equipment, 8 
C.A.B. 857, 871 (1947); West Coast-Empire Merger Case, 
15 C.A.B. 971, 992 (1952); cf. American President Lines, 
Lid., Petition, 7 C.A.B. 799, 801-02 (1947). 

At the outset of its analysis of the above statute as it 
applies here, the Board set forth its conclusion as follows: 


“Since the Board finds that the ‘failing business’ 
doctrine is applicable to the instant proceeding,* we 
need not decide whether any strictures of the first pro- 
viso of section 408(b) would otherwise bar approval 
of the merger.”’ (Tr. 5649). 


«<3 International Shoe Co. v. Federal Trade Commission, 280 U.S. 291 
(1930).”’ (Tr. 5649). 
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Repeating the same conclusion in somewhat different lan- 
guage at the end of its analysis the Board said: 


« |, [T]he ‘failing business’ doctrine is applicable to 
this case and removes any proscription of the first pro- 
viso of Section 408(b) of the Act to the approval of 
the proposed merger agreement.”? (Tr. 5658). 


In this case which has witnessed through merger (1) the 
creation of an air carrier of unprecedented dominance and 
size with new and far-reaching competitive advantages; 
(2) the occurrence of drastic changes in the competitive 
alignment of most of the major air transportation markets 
in the nation; and (3) the creation of monopolies in major 
air transportation markets now serving more than one mil- 
lion passengers per year, the Board, at the threshold, pre- 
cluded any meaningful consideration of the above prohibi- 
tion of § 408(b) by its use of an erroneous legal “‘doctrine.”’ 
On the presumed authority of International Shoe Co. v. 
FTC, 280 U.S. 291 (1930), it erred in singling out ‘‘failing 
condition’’ as an overriding, conclusive consideration. 


A. The International Shoe Case Held “Failing Condition” to 
Be Relevant Only If Other Conditions, Not Present in This 
Proceeding. Could Also Be Met. 

The Opinion of the Court in the International Shoe case * 
discussed the failing condition of the acquired company as 
but one of a number of factors to be evaluated in assessing 
the reasonableness of the effects of the merger in that case. 
At least three factors which were highlighted in that case 
by the Court’s Opinion are not met in the instant case: 


1. No Alternative Purchaser 
The Court’s Opinion firmly established the absence of 
available alternative purchases to the merger in finding 
that International Shoe was the ‘‘only available purchaser’’ 
(280 U.S, at 301) and, as restated, that ‘‘there ... [was] no 
other prospective purchaser”’ (Id. at 302) than Interna- 


2 Compare United States v. Maryland $ Virginia Milk Prodwoors Ass’n, 167 
F. Supp. 799 (D_D.C. 1958), rev’d ém part, 362 U.S. 458 (1960). 
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tional? In this case, the Board, as has been shown,” so 
limited the scope of the proceeding as to exclude specifically 
and totally any evidence from possible alternative pur- 
chasers for Capital or its routes and the Examiner ruled 
testimony concerning such issues out of the case. In con- 
trast to the situation in International Shoe, the Board here, 
as it earlier had recognized in the Capital Investigation, was 
vested with broad powers to determine the availability of 
an alternative purchase for Capital’s routes and assets, 
while the temporary subsidy powers which it possessed 
clearly enabled it to maintain Capital’s viability for any 
brief period of time that might be necessary to consider 
that issue on the basis of an adequate record. Proceedings 
for Capital under Chapter X of the Bankruptcy Act would 
likewise have provided the necessary respite for such con- 
sideration. The Board could, as requested, have pro- 
vided a ready forum to determine not only whether a single 
alternative purchaser existed for Capital, but whether a 
combination of such purchasers would have provided a 
satisfactory alternative to the merger. Unlike an unregu- 
lated industry with which the Court was concerned in Inter- 


national Shoe, the Board’s powers generally and in merger 
cases are peculiarly appropriate for assisting and expedit- 
ing negotiation between two or more carriers in formulat- 
ing proposals for purchase.* Its application of Interna- 


concerning 
the Bankruptcy Act, 47 tat. 1474, as amended 11 U.S.C. 
Tt July 27, 1961, p. 1, col. 2; p. 16, col. 3 (city ed.) ; 
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tional Shoe without determining the absence of alternative 
purchasers underscores its misplaced and erroneous reli- 
ance on the case. So interpreted, International Shoe makes 
novel and extensive inroads in the antitrust laws. 


2 Intent by the Acquiring Company to Add Capacity for Existing 
Business. 


The Court’s Opinion clearly found that the purpose of 
the acquisition of McElwain by International Shoe was to 
add capacity needed to fill existing orders from its cus- 
tomers, i.e., ‘‘to facilitate the accumulated business of the 
purchaser” (280 U.S. at 302). Thus, the Court, after recit- 
ing that International’s orders were substantially in excess 
of its ability to produce and necessitated the turning away 
of business (Id. at 300-01), concluded : 


«<_. It is perfectly plain from all the evidence that the 
controlling purpose of the International in making the 
purchase in question was to secure additional factories, 
which it could not itself build with sufficient speed to 
ae pressing requirements of its business.’ (Id. 
at 3 


In this case, United has acquired by the merger new routes 
and access to new markets which it has not formerly served 
and which it could never have obtained in normal route 
proceedings,” in addition to the acquisition of monopolies 
in other major travel markets previously served competi- 
tively by United and Capital alone (Tr. 5649) or never 
served by any single carrier before. That United’s intent 
in the merger was the acquisition of both new and monop- 
oly routes and not the property of Capital is clear from 
its repeated ultimatum to the Board that it must have 
Capital’s route authority and the new routes created by the 
merger intact and without restriction or the merger would 
be abandoned (Tr. 4951).% Such an intention plainly dem- 
onstrates that, unlike the Court’s express finding in Inter- 


23 Coneurring and Dissenting Opinion of Member Minetti (Tr. 5714). 


26 Unitod made clear that its intent in the merger was not to acquire in- 
creased capacity (more aircraft by stating that, upon merger, it wold i's 
mediately much of Capital’s equipment ( . 4952) and that Capital’s 
pag Me ‘iscount) Sirerast would be phased out of United’s fleet (Tr. 
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national Shoe, United’s ‘‘controlling purpose’’ in the mer- 
ger was not to secure additional capacity for a backlog of 
orders, but rather to obtain valuable Government route 
franchises that would enlarge and strengthen its operations 
very substantially to the detriment of its competitors. 


3. Absence of Present Competition 

The Court, in its Opinion in International Shoe, found 
an almost complete absence of present competition between 
the acquiring and the acquired companies (280 U.S. at 
295-99) in holding that the effect of the acquisition would 
not substantially lessen competition between the two parties 
to the merger. In this case, United and Capital prior to 
the merger competed alone in 19 different traffic markets 
serving over one million passengers annually (Tr. 5649) ; 
this competition now has been eliminated by the merger. 
In addition, United and Capital prior to the merger com- 
peted in other large markets, such as Chicago-Washington 
and Chicago-New York, where, by the merger, competition 
has been significantly reduced. Moreover, the Court in 
International Shoe concerned itself solely with competition 
between the merger partners under the then §7 of the 
Clayton Act?? (280 U.S. at 293), whereas here § 408(b) 
requires consideration of the imposition and effect of mo- 
nopolies created by the merger on other air carriers not 
parties thereto, a distinction which the Board entirely 
overlooked. 


The Board’s error in interpreting International Shoe 
to establish a ‘‘doctrine”’ of ‘‘failing condition’? without 
more was an error in interpreting applicable law. It was 
just such an error as this that caused the Supreme Court 
to reverse a Commission decision in FCC v. RCA Communi- 
cations, Inc., 346 U.S. 86 (1953), where the Commission’s 
action had been based on an uncritical reading of national 
antitrust policy as an unqualified policy of encouraging 
competition per se without consideration of other factors. 
The Court said that, while the FCC recites that ‘‘competi- 
tion may have beneficial effects, it does so in an abstract, 


37 38 Stat. 730, 15 U.S.C. § 18 (1941). 
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sterile way.”? 346 U.S. at 94. (Footnote omitted.) It 
relied ‘‘not on its independent conclusion, from the impact 
upon it of the trends and needs of this industry, that com- 
petition is desirable but primarily on its reading of na- 
tional policy, a reading too loose and too much calculated 
to mislead... .’’ Id. at 95. Such a view ‘‘would authorize 
the Commission to abdicate what would seem to us one of 
the primary duties imposed on it by Congress.’’ Ibid. 

An examination of the Board’s Opinion shows that its 
error in the present case was of the same character but at 
the other extreme. It abdicated its responsibility under 
the Federal Aviation Act on the basis of reliance on a 
single criterion—‘‘failing business’’—which alone, as the 
Court’s Opinion in International Shoe demonstrated, is not 
controlling even in a proceeding brought specifically under 
antitrust laws. 

In the last analysis, what is being sought by United in 
the merger is not the property of Capital, but its routes. 
It was Capital, and not the routes, that was in failing con- 
dition. The routes are a valuable Government franchise of 
monopoly or limited competition markets that will enlarge 
and strengthen United’s operations very substantially to 
the detriment of its competitors. It is the Board’s respon- 
sibility to consider these franchises as a public trust and 
not to permit them to be bartered in a way that would be 
contrary to law in any other proceeding. 


B. The Board Erred in So Treating Capital’s Failing Condition 
‘As to Preclude Inquiry Into Other Customary and Essen- 
tial Monopoly and Antitrust Considerations Under the 
First Proviso of Section 408(b). 

In placing overriding weight on the failing condition of 
Capital, the Board declined, at the outset, to inquire into 
other essential monopoly and antitrust considerations which 
must be explored in applying the specific mandate of the 
First Proviso of § 408(b). In a case parallel to the instant 
case, but not even involving an express antitrust mandate, 
this Court stated: 

‘<The Commission, while it ‘has no power to enforce 


the Sherman Act [15 U.S.C.A. §§ 1-7, 15 note] as such 
* * * Tand] cannot decide definitely whether the trans- 
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action contemplated constitutes ° * * an attempt to 
monopolize which is forbidden by the Act * °°,” never- 
theless ‘cannot without more ignore the [Act]’ ’’ City 
of Pittsburgh v. FPC, 99 App. D.C. 113, 237 F.2d 741, 
754 (D.C. Cir. 1956). (Footnote omitted.) 


Precisely in the same context the Supreme Court has 
said: 

“‘Congress however neither has made the anti-trust 
laws wholly inapplicable to the transportation industry 
nor has authorized the Commission in passing on a 
proposed merger to ignore their policy. Congress rec- 
ognized that the process of consolidating motor carriers 
would result in some diminution of competition and 
might result in the creation of monopolies. To pre- 
vent the latter effect and to make certain that the 
former was permitted only where appropriate to fur- 
ther the national transportation policy, it placed in 
the Commission power to control such developments. 
The national transportation policy requires the Com- 
mission to ‘promote ... economical . . . service and 
foster sound economic conditions in transportation 
and among the several carriers; to encourage the 
establishment and maintenance of reasonable charges 
for transportation services, without unjust discrimi- 
nations, [or] undue preferences or advantages. . . 2 
The preservation of independent and competing motor 
carriers unquestionably has bearing on the achieve- 
ment of those ends. Hence, the fact that the carriers 
participating in a properly authorized consolidation 
may obtain immunity from prosecution under the anti- 
trust laws in no sense relieves the Commission of its 
duty, as an administrative matter, to consider the effect 
of the merger on competitors and on the general com- 
petitive situation in the industry in the light of the 
objectives of the national transportation policy.”’ Mc- 
Lean Trucking Co. v. United States, 321 U.S. 67, 86-87 
(1944). (Footnote omitted.) 


See also National Broadcasting Co. v. United States, 319 
U.S. 190, 223 (1943), holding that the FCC must, as it itself 
had stated, ‘‘administer its regulatory powers . . . in the 
light of the purposes which the Sherman Act was designed 
to achieve’’—a principle that the Board has recognized and 
applied in its decisions. Agreement Establishing Air 
Cargo, Inc., 9 CAB 468, 469, 470 (1948). 
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Congress, in the First Proviso to § 408(b), has provided a 
specific prohibition in antitrust terms to mergers in the 
airline industry—a prohibition not present in either Mc- 
Lean Trucking or City of Pittsburgh, where full considera- 
tion of antitrust issues was nevertheless required. ‘‘Fail- 
ing condition’? could not nullify the mandate of that 
Proviso. The Board has a duty to determine whether the 
merger would or would not result in a ‘‘monopoly or mo- 
nopolies” and whether such a monopoly or monopolies * 
would or would not ‘‘restrain competition or jeopardize 
another air carrier not a party to the ... merger... a 

Such a determination must be made in the light of the 
obvious and undisputed facts in this case. 


1. By reason of the merger, United has acquired ‘‘monop- 
olies” in 19 traffic markets which solely it and Capital 
served on an unrestricted and competitive basis prior to 
the merger. 


a. These monopoly markets currently account for 
traffic generation of almost 1,000,000 passengers a 
year (Tr. 5648-49). 


b. Among the most important of these markets are 
four—New York-Cleveland, Cleveland-Chicago, De- 
troit-Philadelphia and Cleveland-Philadelphia—which 
alone accounted for 605,000 local air passengers in 1959 
who now have been deprived of competitive service (Tr. 
5050). 


c. The five cities involved in these four markets rank 
among the top eight in size in the United States and 
are among the top ten U.S. cities in airline traffic 
generation. 


a With respect to each of these four markets, the 
Board previously had found that fully competitive 


28In prior decisions, the Board has defined ‘‘ 

degree of control of air transportation, or any phase thereof, in an 

or section of the country.”” United Air Lines Transport Corp. $ 

Express Corp.—Interchange of Equipment, 1 C.A.A. 723, 734 (1940). It has, 
i f creation of such monopolies by acquisition 

or control im particular markets served only i i 

First Proviso of § 408(b) to preciode 8 

can-National Agreement Investigation, 
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(and not ‘‘monopoly’’) air service was required under 
the Federal Aviation Act.” 


2. By reason of the merger, United has acquired exclu- 
sive one-plane, one-carrier service in a host of other mar- 
kets, such as Minneapolis/St. Paul-Boston and Buffalo- 
Seattle/Portland (Tr. 1800-05), by reason of the ‘‘end-on’’ 
combination of its routes with those of Capital, thereby 
establishing ‘‘monopolies’’ solely by virtue of the merger 
in markets for which Petitioner, for one, had applications 
pending which long predated this case and which are in 
danger of being mooted. 


3. By reason of the merger and the merger alone, United 
has become a new leviathan of the airline industry, the 
world’s largest carrier, replacing the nation’s fifth largest 
carrier, Capital, which now has disappeared. The com- 
petitive impact of this merger falls mainly on Petitioner 
whose two principal domestic competitors have joined 
forces to duplicate to a great extent Petitioner’s entire 
domestic system. 


a. As a result of the merger, United now exceeds the 
nation’s second largest carrier in size by some 28%— 
an amount greater than the size of Petitioner’s entire 
domestic system—and has access to 74% of the popu- 
lation served by all domestic trunklines (Tr. 4969). 


b. As a result of the merger, the new United, now 
five times Petitioner’s size, directly competes with 
Petitioner for over 62% (as opposed to 38% before 
the merger) of Petitioner’s entire domestic revenue 
(Tr. 3804-05). 


c. Of the top 100 passenger markets in the United 
States, United before the merger served 42 and Peti- 
tioner, the smallest of the transcontinental carriers, 18. 
The new United now serves 63 of such markets—in 
direct competition with Petitioner in about 90% of 
Petitioner’s comparable markets (Tr. 3790). 
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a. United’s acquisition of major monopoly markets 
in which all competition has been eliminated by the 
merger could have a detrimental effect on Petitioner’s 
long-pending applications for service in many of such 
markets,” on the opportunities for Petitioner in those 
markets if any such applications ever are granted and 
on Petitioner’s access to connecting traffic from such 
markets. 


e. United’s acquisition of major new monopoly mar- 
kets by the end-on combination of its and Capital’s 
routes not only could have a similar effect on Peti- 
tioner’s long-pending applications for single-plane 
service in many of such markets,” but could have a 
more immediate adverse effect on Petitioner’s current 
operations as the Board itself recognized in its estimate 
of diversion of Petitioner’s revenue as a result of the 
merger (Tr. 5668). 


The creation of these monopolies cannot be disregarded 
by the Board in considering and applying the First Pro- 
viso of § 408(b) to this case. The Board’s Order E-17217 
of July 25, 1961, instituting the United Air Limes, Inc., 
Competitive Service Investigation, alone succinetly de- 
scribes four monopoly markets * created by the merger. 
Simply, the Board says: ‘Previous to the merger, United 
and Capital provided competitive service which in various 
markets will, of course, no longer be available.” (At 1.) 
(Footnote omitted.) This alone establishes that the con- 
ditions prevail that made it mandatory for the Board to 
bar the merger under the First Proviso of § 408(b) which 
forbids the Board to ‘‘approve any ... merger... - which 
would result in creating a monopoly or monopolies and 
thereby restrain competition or jeopardize another air car- 
rier not a party to the... merger... .” This statate can- 

with the Board for service in the 
ork-Cleveland; Cleveland ; 
it-Philadelphia; and Dockets Nos. 6117 
(May 3, 1953), 7240 (June 23. 1955)). 
21 See p. 24 supra. 


32 Cleveland-New York: Cleveland-Chicago; Cleveland-Philadelphia; Detroit- 
Philadelphia. 
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not be ignored or circumvented, and the fact that a com- 
pany may be in failing circumstances, does not, standing 
alone, make inapplicable the antitrust laws or the First 
Proviso of § 408(b). 


IL THE BOARD FAILED TO APPLY THE APPLICABLE 
STATUTORY STANDARDS 


At the outset of its Opinion, the Board stated: 


“In essence, the Board has decided to approve the 
merger of Capital and United because it has no prac- 
ticable alternative. Notwithstanding the claims to the 
contrary, the simple fact is that Capital is financially 
in extremis and will not survive if the merger is dis- 
approved. . . . Notwithstanding the manifest implica- 
tions of the merger in terms of maintaining a balanced 
route structure, we find that the public interest in pre- 
venting a collapse of the Capital system outweighs 
whatever disadvantages may imhere in the merger.’” 
(Tr. 5648). (Emphasis added.) 


The Board’s process of decision thus becomes evident in 
the above touchstone of its Opinion. By viewing the bank- 
ruptey of Capital as a disaster which could not be permitted 
to occur and to which it saw no alternative other than the 
merger, the Board adopted a premise which it itself had not 
explored, and which the Examiner, on whom it relied, had 
similarly adopted without exploration. It followed under- 
standably if erroneously from the sharply restricted all-or- 
nothing approach which both had imposed on the proceed- 
ing’s scope. In so doing, the Board doubly erred. 


A. The Board Erred in Failing to Apply Public Interest Stand- 
ards of Sections 408(b) and 102 by Giving Overriding, Con- 
clusive Effect to the Adverse Consequences It Believed 
Would Flow From Capital's Financial Difficulties and Re- 
jection of the Merger. 

Section 408(b) of the Act requires that the Board evalu- 
ate a proposed merger in light of all relevant public inter- 
est standards. The Board has consistently held that these 
same standards bear a direct relation to, and must be inter- 
preted in the light of, the definite statutory objectives of 
§ 102" which include the encouragement and development 


33 See note 8 and pp. 16-17 supra. 
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of an air transportation system properly adapted to the 
present and future needs of United States foreign and do- 
mestic commerce, the fostering of sound economic condi- 
tions in air transportation and the fostering of competition. 

Thus, in a case involving acquisition of control of one air- 
line by another under § 408(b), the Board said: 


“These underlying circumstances of size and com- 
petitive position are critical factors in measuring the 
application now before us against the standards of pub- 
lic interest set forth in section 2 of the Act, in par- 
ticular, the injunctions to promote sound economic con- 
ditions in air transportation (subsection (b)) and to 
consider in the public interest competition to the ex- 
tent necessary to assure the sound development of an 
air transportation system properly adapted to our 
needs (subsection (d)).’’ American Airlines, Inc., Ac- 
quistion of Control of Mid-Continent Airlines, Inc., 7 
C.A.B. 365, 378 (1946). (Emphasis added.) 


Both the Supreme Court and this Court have emphasized 
the Board’s duty to consider and evaluate all such public 
interest factors.” 

The Board, in prior and subsequent actions involving 
both route and merger cases, has adopted concrete and firm 
policies to implement these public interest standards, in- 
cluding the preservation of competitive balance, narrowing 
the gap between the large and small trunklines and cer- 
tificating regional rather than national trunklines for essen- 
tially regional routes. 

Most recently, in instituting an investigation of possible 
mergers between Northeast Airlines, also in poor financial 
condition, and other carriers, the Board reaffirmed the es- 
sentiality of competitive balance to its approval: 


“We will not attempt in this order to choose a part- 
ner for Northeast; nor do we intend to indicate any 
present view that a Northeast merger would be in the 
public interest. However, we wish to emphasize that, 
to secure our approval, a merger would have to com- 


%4 CAB V. State Airlines, Inc., 338 US. 572 (1950); American Airlines, Inc. 

365, 192 F.2d 417 (D.C. Cir. 1951); of. Atlantic Refin- 

Comm’n of New York, 360 U.S. 378 (1959) ; Michigan 

Consolidated Gas 283 F.2d 204 (D.C. Cir. 1960), 
cert. denied 364 U.S. 913 (1960). 
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rt with the general policy standards to which the 

card has adhered in prior merger cases. Any con- 
solidation must promote—not hinder—continued prog- 
ress toward a competitive and well balanced air trans- 
portation system.” New Y ork-Florida Renewal Case, 
Order E-16931 (June 12, 1961). 


Previously in the Southern Transcontinental Service 
Case, the Board stated: 


‘“‘We are convinced that the competition between 
carriers required by the Act cannot be preserved if the 
economic position of any of the trunks, whether classi- 
fied as a Big Four or a nonmember Big Four is per- 
mitted to deteriorate in relation to the other trankline 
carriers with which it is required to compete.” Order 
E-16500, p. 58 (March 13, 1961). (Emphasis added.)* 


See also Southwest-Northeast Service Case, 22 C.A.B. 52, 
56-58 (1955), in which the Board stated: 


“Jt is vital, in our opinion, to so develop the national 
air route structure as to tend to decrease rather than 
increase the gap between the relative size of the Big 
Four carriers and the smaller trunks.’’ (At 56.) 


In the present case, the Board, in limiting the proceed- 
ing’s scope to “all-or-nothing,”’? determined without ex- 
ploration that ‘‘nothing” was bankruptcy and must not be 
permitted to occur and decided in favor of ‘‘all.”’ Aside 
from whether bankruptcy was in fact inevitable, it must be 
evaluated in terms of the Act’s public interest standards, 
for, in fact, bankruptcy is not such a unique or intolerable 
result, as the Constitution itself recognizes in providing 
for a single national policy to handle business failure.” 
Exploration of a Chapter X bankruptcy reorganization, 
in terms of the same standards, likewise is essential, for, 
as has been recognized in the case of other regulated trans- 


35 The ‘‘Big Four’? trunkline carriers are United (now the largest as the 
result of the merger and previously second in size), American, Eastern and 
Trans World Airlines. The ‘‘nonmember Big Four’’ are Delta, Northwest 
(Petitioner), Braniff, National, Continental, Western and Northeast. Capital, 
before the merger, was the largest of this ‘‘nonmember Big Four.’’ 


26 U.S. Const. art. I, § 8, cL 4. 
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portation industries,” such a proceeding may best serve 
both the public carrier concerned and the public interest. 
Had the Board explored these dual aspects of “nothing,” it 
could, and we believe would, have found that its public in- 
terest standards of fostering competition, competitive bal- 
ance and sound economic conditions in air transportation 
would be better served thereby than by the merger as pro- 
posed. Only by this examination could it have performed 
the balancing process required in determining the public 
interest. 

In failing to apply these standards, the Board permitted, 
without comment, benefits to United that it could not ap- 
prove consistent with its prior application of these stand- 
ards, benefits that indeed in some instances specifically had 
been denied United in prior proceedings: 


1. The creation by merger of a carrier unparalleled in 
size and dominance, exceeding the nation’s second largest 
carrier by some 28% (Tr. 4969). 


2. A high percentage of revenue duplication by reason of 
the merger, contrary to the Board’s long-standing efforts to 
effect a more equitable distribution of traffic among the 
trunklines (Concurring and Dissenting Opinion of Member 
Minetti, Tr. 5712). 


3. The substitution of a transcontinental carrier for a 
regional carrier on routes on which the Board previously 
had certificated Capital because “‘the public will benefit 
most from having regional services performed by a region- 


al carrier,” * an essential factor in the development of a 
sound air route pattern.” 


4. The creation and award to United of new routes by 
end-to-end combinations of its routes and those of Capital 
(Tr. 1800-05), thereby making United the sole carrier for 
routes never previously awarded to other carriers and for 


37 See proceedings i New York, New Haven & Hartford Railroad 
wr Seg, Proceedings ie Bankruptcy Act, note 23, supra; seo also pp. 21-22 
and n. 12 supra. 

33 New York-Chicago Service Case, 22 CAB. 973, 978 (1955). 


39 Reopened Milwaukee-Chicago-New York Restriction Case (Cleveland-New 
York Non-Stop Service), 18 C_A.B. 586, 588 (1954). : 


43 


which the necessary showing under § 401 of the Act had 
never been made. 


5. The reduction in markets previously served by both 
Capital and United of from four to three, three to two or 
two to one carriers although the Board previously had 
found that competition to the extent provided before the 
merger was required by the public interest. (Such a redue- 
tion in service would not have occurred during a Chapter 
X reorganization since the Board could have maintained 
the number of carriers per market by the continued opera- 
tion of Capital or by route transfers.) 


The Board’s failure to evaluate public interest standards 
and its resulting approval of the merger was an abandon- 
ment of its statutory duties that has enabled United to ob- 
tain by acquisition routes that it had no prospect of receiv- 
ing under the Board’s heretofore single national aviation 
policy—among them routes it was specifically denied and 
Capital granted in such proceedings.” 


B. The Board Erred by Failing to Evaluate and Make Findings 
with Respect to the Adverse and “Public Loss” Conse- 
quences of Approval of the Merger. 

This Court, in a case comparable to the subject case in- 
volving the FCC, has said: 


“If the requirements of the public interest are to be 
satisfied, the Commission must consider not only the 
public benefit . . . but also any public loss. . . . Only by 


such a balancing can the Commission reach a legally 
valid conclusion on the ultimate Nag of the public 


interest.?? Democrat Printing Co. v. FCC, 91 App. 
D.C. 72, 202 F.2d 298, 301 (D.C. Cir. 1952); see Tele- 
vision Corp of Michigan v. FCC, No. 16253, D.C. Cir., 
July 13, 1961. 


See also Michigan Consolidated Gas Co. v. FPC, 108 App. 
D.C. 409, 283 F.2d 204 (D.C. Cir. 1960), cert. denied 364 
U.S. 913 (1960), in which this Court stated: 

« E.g., Chicago-Milwaukce-Twin Cities Case, Order E-13890 (May 19, 1959) 
rs mos granted route authority over United and other carriers); New York- 


Service Case, 22 C-A.B. 973 (1955) (Capital over United for service 
to Buffalo and Rochester on Detroit-New York route). 
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‘Where, as here, a regulatory agency has ignored 
factors which are relevant to the public interest, the 
scope of judicial review is sufficiently broad to order 
their consideration.’’ (At 226.) 


Moreover, as this Court has stated, matters of “public 
loss”? must not only be considered, but proper findings must 
be made with respect thereto. Democrat Printing Co. v. 
FCC, supra; Carroll Broadcasting Co. v. FCC, 103 App. 
D.C. 346, 258 F. 2d 440 (D.C. Cir. 1958). A failure to make 
such findings violates both § 1005(f) of the Federal Avia- 
tion Act and § 8 of the Administrative Procedure Act“ 
and is reversible error. Greensboro-High Point Airport 
Authority v. CAB, 97 App. D.C. 358, 231 F. 2d 517 (D.C. Cir. 
1956). 

In ignoring governing public interest standards of §§ 
408(b) and 102, the Board committed substantial error by 
failing to examine and make findings with respect to the 
‘‘publie loss”’ consequences of the merger. While indicat- 
ing that ‘‘disadvantages may inhere in the merger,’’ the 
Board nowhere discussed them, believing, in the Board’s 
words, ‘‘a collapse of the Capital system outweighs them,”’ 
whatever they may be (Tr. 5648). As in the Democrat 
Printing case, the record here ‘‘establishes only one side of 
the equation’’—the advantages of the merger (202 F.2d at 
301). Disadvantages, however, such as the following, were 
overlooked or ignored. 


1. The qualitative effects of the competitive imbalance 
created by the merger on other carriers and in terms of the 
new and dominant United. 


2. The merger’s adverse effect on the Board’s policy of 
narrowing the gap between the large and smal] tranklines. 


3. The merger’s adverse effect on the Board’s policy of 
certificating regional rather than national trunklines for 
essentially regional routes and specifically on service to the 
public by United in its now monopoly markets. As Mem- 
ber Minetti stated: ‘‘. . . if twenty-two years of Board ex- 


42 72 Stat. 794, 49 U.S.C. § 1485. 
42 60 Stat, 242, 5 U.S.C. § 1007. 


perience is meaningful, it is clear that monopoly opera- 
tions by a transcontinental carrier are not likely to meet the 
need for regional service of the kind here involved.”’ (Tr. 
5718). 


4. The merger’s adverse effects on the quality and fre- 
quency of service by competing carriers in markets in which 
United will become a new competitive factor. 


5. The merger’s adverse effects on the quality and fre- 
quency of service in markets in which Capital’s service will 
disappear while United and other carriers remain. 


The creation of monopoly markets, the elimination of 
competition, and the adverse effects on the traveling public 
receive belated recognition in the Board’s Order E-17217, 
July 25, 1961 (United Air Lines, Inc., Competitive Service 
Investigation). The law does not expect these issues to be 
considered against the background of an entrenched power- 
ful United. These are threshold problems to be resolved 
in the application of statutory standards before United is 
given the vast benefits of this merger. 

In the course of its Opinion, the Board adopted as its 
own the Examiner’s findings and conclusions except as 
modified by it (Tr. 5647). However, as in the case of the 
Board, the Examiner nowhere explored or made findings 
with respect to the full adverse effects of merger, restrict- 
ing himself to consideration of the public benefits of the 
merger (Tr. 5032-33), the quantitative measure of the 
merger’s financial impact on other carriers (Tr. 5033-35) 
and the conclusion that size may not be a bad thing (Tr. 
5038-39). Thus, to the extent the Board relied on the Ex- 
aminer for the essential exploration it had failed to pro- 
vide, its reliance was misplaced. Just as the Board admit- 
ted, without more, that standards of “carrier balance, pres- 
ervation of competitive service and the like [were] manifest 
implications of the merger’’ (Tr. 5648), the Examiner like- 
wise restricted himself to the inadequate finding, without 
more, that “[t]he arguments advanced [in connection with 
such standards and factors] . . . have merit and in circum- 
stances similar to the cases cited might well warrant dis- 
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approval of the merger” (Tr. 5031). To both, the disad- 
vantages of the merger, whatever they be, were irrelevant, 
because of Capital’s financial difficulties (Tr. 5031, 5648). 

The Board’s and the Examiner’s discussion of the dollar 
impact of the merger on other carriers cannot suffice to 
overcome this lack of an essential examination and the 
making of appropriate findings. As this Court indicated in 
Democrat Printing, the Board cannot ‘‘adopt qualitative 
criteria .. . to justify ..- [approval] and then use purely 
quantitative criteria ... to determine ‘need for the services 
© © © Jost... .’” in evaluating the public interest (202 F. 
2d at 301). By not evaluating the ‘‘public loss”’ from the 
merger and weighing it against the public benefits which 
might result, the Board failed to examine where the public 
interest really lies. 


CONCLUSION 


Running through the entire proceeding from the ex parte 
Conference of July 28, 1960, on were the self-serving ulti- 
matums and threats of United and Vickers that United 
would stand by the merger only if it received all it asked, 
that Board approval must be granted in record time, and 
that Vickers would resume foreclosure proceedings if the 
Board did not comply with United’s terms. The same 
legal errors resulting from similar threats by an applicant 
in a comparable administrative proceeding have provided 
the basis for reversal.“ 


Wuenezrore, for the reasons set forth herein, Petitioner 
respectfully prays that the Order under review bef set aside 
and more particularly that the hearings in the subject pro- 
ceeding be reopened for consideration of matters of scope, 
of standards and of antitrust and monopoly, as described 


42 See, 


ecg pp. +5 supra and Member Minetti’s Concurring and Dissenting 
Opinion, Tr. 5712. 

« Atlantic Refining Co. v. Public Service Comm’n of New York, 360 US. 
378 (1959), affirming Public Service Comm’n of New York v. FPC, 257 P.2a 
TAT (3d Cir. 1958). 
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in this brief, and for such other and further relief as this 
Court may deem just and proper. 
Respectfully submitted, 
Hans A. Kiacssrunn 
Lawrence D. Hortman 
Klagsbrunn, Hanes & Irwin 
710 Ring Building 
Washington 6, D. C. 
Attorneys for Petitioner 
Northwest Airlines, Inc. 
Of Counsel: 
Emory T. NuNNELEY, JR. 


Vice President and General Counsel 
Northwest Airlines, Inc. 


August 4, 1961 


APPENDIX 


Relevant provisions of the Federal Aviation Act (72 
Stat. 731, 49 U.S.C. 1301 e¢ seq.) are: 


Dec aration or Poxicy: THe Boarp 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise 
and performance of its powers and duties under this Act, 
the Board shall consider the following, among other things, 
as being in the public interest, and in accordance with the 
public convenience and necessity: 


(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense ; 


(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or un- 
fair or destructive competitive practices ; 


(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop- 
erly adapted to the needs of the foreign and domestic com- 
merce of the United States, of the Postal Service, and of 
the national defense ; 


(e) The promotion of safety in air commerce; and 


(£) The promotion, encouragement, and development of 
civil aeronautics. 
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CreriricaTe or Pusric ConvENIENCE anp Necessiry 
Certificate Required 
See. 401 [72 Stat. 754, 49 U.S.C. 1371] (a) No air car- 
rier shall engage in any air transportation unless there is 
in force a certificate issued by the Board authorizing such 
air carrier to engage in such transportation. 


Authority to Modify, Suspend, or Revoke 


(g) The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part for imten- 
tional failure to comply with any provision of this title or 
any order, rule. or regulation issued hereunder or any 
term, condition, or limitation of such certificate: Provided, 
That no such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to be 
fixed by the Board, with an order of the Board commanding 
obedience to the provision, or to the order (other than an 
order issued in accordance with this proviso), rule, regula- 
tion, term, condition, or limitation found by the Board to 
have been violated. Any interested person may file with 
the Board a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, sus- 
pension, or revocation of the certificate. 


Transfer of Certificate 


(bh) No certificate may be transferred unless such trans- 
fer is approved by the Board as being consistent with the 
public interest. 


e ° gs = se es e 2s e e 


Consotipation, Mercer, and ACQUISITION OF ConTROL 
Acts Prohibited 


Sec. 408 [72 Stat. 767, 49 U.S.C. 1378] (a) It shall be 
unlawful unless approved by order of the Board as pro- 
vided in this section— 

(1) For two or more air carriers, or for any air car- 
rier and any other common carrier or any person en- 
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gaged in any other phase of aeronautics, to consoli- 
date or merge their properties, or any part thereof, 
into one person for the ownership, management, or 
operation of the properties theretofore in separate 
ownerships ; 

(2) For any air carrier, any person controlling an 
air carrier, any other common carrier, or any person 
engaged in any other phase of aeronautics, to purchase, 
lease, or contract to operate the properties, or any 
substantial part thereof, of any air carrier; 


(3) For any air carrier or person controlling an air 
carrier to purchase, lease, or contract to operate the 
properties, or any substantial part thereof, of any 
person engaged in any phase of aeronautics otherwise 
than as an air carrier; 


(4) For any foreign air carrier or person controlling 
a foreign air carrier to acquire control, in any manner 
whatsoever, of any citizen of the United States en- 
gaged in any phase of aeronautics ; 


(5) For any air carrier or person controlling an air 
carrier, any other common carrier, or any person en- yy 
gaged in any other phase of aeronautics, to acquire“ 
control of any air carrier in any manner whatsoever” , 


(6) For any air carrier or person controlling an air 
carrier to acquire control, in any manner whatsoever, 
of any person engaged in any phase of aeronautics 
otherwise than as an air carrier; or 


(7) For any person to continue to maintain any 
relationship established in violation of any of the fore- 
going subdivisions of this subsection. 

Power of Board 
(b) Any person seeking approval of a consolidation, 
merger, purchase, lease, operating contract, or acquisition 
of control, specified in subsection (2) of this section, shall 
present an application to the Board, and thereupon the 
Board shall notify the persons involved in the consolida- 
tion, merger, purchase, lease, operating contract, or acqui- 
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sition of control, and other persons known to have a sub- 
stantial interest in the proceeding, of the time and place 
of a public hearing. Unless, after such hearing, the Board 
finds that the consolidation, merger, purchase, lease, oper- 
ating contract, or acquisition of control will not be con- 
sistent with the public interest or that the conditions of 
this section will not be fulfilled, it shall by order approve 
such consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control, upon such terms and con- 
ditions as it shall find to be just and reasonable and with 
such modifications as it may prescribe: Provided, That the 
Board shall not approve any consolidation, merger, pur- 
chase, lease, operating contract, or acquisiton of control 
which would result in creating a monopoly or monopolies 
and thereby restrain competition or jeopardize another air 
carrier not a party to the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control: Pro- 
vided further, That if the applicant is a carrier other than 
an air carrier, or a person controlled by a carrier other 
than an air carrier or affiliated therewith within the mean- 
ing of section 5(8) of the Interstate Commerce Act, as 


amended, such applicant shall for the purposes of this sec- 
tion be considered an air carrier and the Board shall not 
enter such an order of approval unless it finds that the 
transaction proposed will promote the public interest by 
enabling such carrier other than an air carrier to use air- 
craft to public advantage in its operation and will not 


restrain competition. 
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IN THE 
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For tae Distercr or Corumsra Crecurr 


No. 16,355 


Nosruwesr Azurvgs, Lrc., 


v. 
Crvm. Azgzonavurics Boar, 


Unxrrep Arm Luvzs, Inc.; 


—— 


On Petition for Judicial Review of an Order of the Civil 
Aeronautics Board 


REPLY BRIEF FOR PETITIONER 


In the main, opposing counsel do not question the law as 
stated by Petitioner but attempt to rewrite the findings and 
conclusions of the Board and its Examiner and to base 
argument on their version of what the Board and the Ex- 
aminer found and concluded. It is, however, not the 
privilege of opposing counsel to reconstruct findings and 
conclusions as they might have been and as opposing coun- 
sel would like to see them. They must deal with the deci- 
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sions of the Board and of the Examiner as they are. They 
must defend these decisions or confess error. As this court 
has said in a singularly parallel case: 

““But we cannot decide now whether this reason [ad- 
vanced by counsel but not by the regulatory agency in 
its decision] suffices to support the order. Our review 
is limited to the reasons which the Commission relied 
upon for its action.’’ Democrat Printing Co. v. FCC, 
91 App. D.C. 72, 202 F.2d 298, 303 (D.C. Cir. 1952). 
(Emphasis added.) 


Petitioner’s position is that the decision of the Board and 
of the Examiner are the best evidence of what the Board 
and the Examiner decided, that they are deficient as a mat- 
ter of law on the inadequate record in this case and that 
reversible error was committed. For each of its main 
points: that the parties were deprived of the full and fair 
hearings required by law, that the standards of the Federal 
Aviation Act were neither properly applied nor met, and 
that inquiry into essential monopoly and antitrust consid- 
erations was bypassed, Petitioner will show key errors and 
inaccuracies in the briefs of opposing counsel largely com- 
mitted by reason of their efforts to rewrite the Board’s 
Opinion and Examiner’s Decision and, thereafter, what the 
record does contain and what the Board and the Examiner, 
in fact, did decide. 


A. DENIAL OF A FULL AND FAIR HEARING. 
1. Terms and Conditions. 


(a) Much of opposing counsels’ arguments on this issue 
relate to what the Board said in its opinion concerning 
‘terms and conditions”? of the merger. The Board did de- 
cide that terms and conditions of the merger were relevant 
and within the proceeding’s scope, as opposing counsel 
state. (Resp. 27). What is ignored by opposing counsel, 
however, is that the Examiner, in reliance on the Board’s 
scope order, had ruled that such terms and conditions as 
concerned route matters were not relevant or within the 
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scope of the case and that the Board in its review of the 
Examiner’s decision admitted that the Examiner had com- 
mitted error. At that stage, however, the record was closed 
and it was too late for the parties to avail themselves of 
the Board’s action. It is at best a cynical argument to 
insist that the parties had the rights stated by the Board 
when such rights were not established until long after the 
record was closed. 


(b) Despite the verbal gymnastics of Counsel for the 
Board in an effort to distinguish between issues of ‘‘non- 
transfer’’ (allegedly included in scope) and those of ‘‘sus- 
pension or deletion’? (admittedly excluded from scope), no 
such distinction existed in this case until the Board’s 
Opinion. The record in this proceeding must speak for it- 
self and not through the distortions of opposing counsel. 
The Examiner’s ruling at prehearing conference (Tr. 244), 
the Board’s scope order (Tr. 345-47) denying motions spe- 
cifically addressed to non-transfer issues (Tr. 194)? and re- 
jecting the recommendations of its own staff (Tr. 319-33), 
the position of United itself on scope (Tr. 276, 283), the 


Examiner’s rulings during the hearing (Tr. 456-57, 637, 
1043-48, 1090-91, 1189-91), and the Examiner’s Decision (Tr. 
5040) demonstrate that all matters involving route trans- 
fer, non-transfer, suspension, etc. were excluded from scope. 
The only ‘‘terms and conditions’’ which were properly a 
matter for evidence were explicitly characterized by the Ex- 
aminer early in the hearing when he stated: 


‘«. . . we have a package deal here. We approve it 
generally as presented subject to certain appropriate 
labor protective conditions or maybe matters of incon- 
clusion of certain matters in rate basis or such condi- 


2The Board’s express denial of Allegheny’s motion for inclusion in scope 

of ‘‘non-transfer’’ issues (Tr. 194) is overlooked by opposing counsel in 
their attempts to derive solace from conditions which the Board finally imposed 
to protect both Allegheny and Mohawk (Un. 26). Such action by the Board 
serves only to demonstrate its willingness to impose conditions when United 
concurred, regardless of the inadequate state of the record. Of course, Alle- 
gheny and Mohawk did not object to such conditions. 
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tions of that kind but absent conditions of suspending 
service at certain points or transferring routes to some 
other carrier than to United.”’ (Tr. 1047; see also Tr. 
457). 


With this ruling, Petitioner complied as was required. 


(c) The remaining arguments of opposing counsel on 
this matter can be distilled into the proposition that no evi- 
dence which was tendered by Petitioner was excluded, that 
Petitioner could have offered other evidence which it neg- 
lected to do and that, therefore, Petitioner must have been 
afforded the hearing on ‘“‘terms and conditions’? to which 
it was entitled. The fallacy in this syllogism is apparent. 
As has been shown, the scope of this proceeding was limited 
by the actions of the Examiner and the Board prior to the 
hearing. Specifically, these limitations preceded the time 
set for the exchange of exhibits. Those actions constitute 
the crucial events in the Board’s denial of a full, fair and 
meaningful hearing. 

Counsel for the Board correctly assays the holding of this 
Court on that point (Resp. 34 n. 31). However, it attempts 
to divert this Court’s attention to other cases which did not 
involve questions of scope and in which no attempt was 
made to press the issues before the administrative agency. 
The questions of scope and exclusion of issues are para- 
mount in this case and Petitioner clearly pressed its con- 
tentions before the Board; hence opposing counsel’s 
authorities (Resp. 34) are entirely inapposite. 


The action of the Board and the Examiner cannot be miti- 
gated by opposing counsel’s contentions that, thereafter, 
Petitioner by complying with the mandate of the Board 
and the Examiner in proferring evidence only in accordance 
with this restricted scope did not adequately protect its 
rights. It would have been contemptuous of the Examiner 
and the Board; it would have been in direct violation of 
the Administrative Procedure Act; it would have been con- 
trary to court decisions—for Petitioner to tender evidence 
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unless and until the scope of this proceeding was properly 
enlarged, which in this case it was not. Much thought has 
been given to ways and means to make administrative pro- 
ceedings more manageable and more expeditious. Oppos- 
ing counsel’s endorsement of premature tender of 
voluminous evidence contrary to law and to the rulings of 
administrative agencies is a long, sad step in the wrong 
direction Here Board Counsel is out of step with its own 
Board which is seeking to reduce and eliminate unnecessary 
procedures and delays. See remarks of Vice Chairman 
Murphy, Washington Evening Star, September 13, 1961, p. 
A-27, col. 6 (night final ed.). 


2 Alternatives to the Merger. 


(a) Opposing counsel frequently rely on statements of 
the Board that the record does not contain evidence of pro- 
posed alternatives to the merger. (Resp. 22-23; Un. 23-25). 
The record does not contain evidence in these respects: 
first, because the Board required it to be so by its scope 
order, a mandate faithfully implemented by its Examiner; 
second, because such tender of evidence as was made was 
contested and finally limited to a sterile recital under a 
ruling that forbade any evidence in support of the items 
recited; and third, because, as shown at pages 4-5 herein, 
the parties had no right or duty to present evidence beyond 
the scope of the case. One quotation from the transcript in 
a key area in the hearings is sufficient to demonstrate op- 
posing counsel’s error. Petitioner offered the following 
testimony : 

‘Ag the Board has indicated in Order E-15134 some 
of the available remedies are (1) temporary subsidy 
2Counsel for United (Un. 1423) attempts to demonstrate that each of 
the rolings by the Examiner during the hearings with reference to ‘‘terms 
and conditions’? did not involve the flat exclusion of evidence. These rulings 
demonstrate, instead, as counsel for the Board apparently realizes by making 
no attempt to diseuss them or to rebut their applicability, the Examiner’s 
outspoken view—‘‘all or nothing’? (Tr. 1049), “<package deal’’ (Tr. 456, 
1048), ete.—of an already established scope with which Petitioner and others 
were compelled to comply. 
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relief for Capital, (2) the possibility that certain of 
Capital’s route authorities should be altered or sus- 
pended, (3) the elimination of unprofitable segments 
and services of Capital and (4) consideration of 
whether certain of Capital’s routes should be trans- 
ferred to other carriers.”’ (Tr. 3758). 


to which United objected, and the following colloquy 
ensued: 


“Mr. Brown: Actually, possibly to make my point 
clearer, I should move to strike the sentence in full in 
that it is suggesting the consideration of alternative 
possibilities in this proceeding. 

“‘Rxaminer Wrenn: I don’t construe it as so sug- 
gesting in this procceding. The way I read it there, 
‘and he can correct me if I am wrong, what he is saying 
is that it is not an all or nothing proposition; there are 
other alternatives that can be considered in any other 
proceeding, not in this proceeding. Is that right, Mr. 
Stewart? 

‘The Witness: That is absolutely right. 

‘‘Bxaminer Wrenn: That is my understanding, that 
he is not suggesting that that be considered in this 
proceeding, Mr. Brown, but in another proceeding. 

“Mr. Leasure: Mr. Examiner, we asked that that 
be considered by order and the Board turned us down 
and denied it, so it is, of course, not an issue here, but 
Mr. Patterson said you have to do this or else, and we 
just say there are other alternatives and the Board 
should explore them. We asked them to do it here 
and now we ask them to do it someplace else, wherever 
appropriate. 

“Mr. Brown: On the strength of the statement that 
has been made I withdraw my motion to strike that 
portion of the exhibit. 

‘¢Bxaminer Wrenn: All right.’’ (Tr. 1190-91)? 


3 Chronologically, the major 
offering evidence were: the Examiner 
244); the Board’s order on scope 
scope of the parties (Tr. 171, 194, 199, 
consideration of scope (Tr. 425); and, as reaffirmed thereafter by the Ex- 
aminer’s rulings before the hearing (Tr. 365), throughout the hearing (Tr. 
455-57, 637, 1043-49, 1090-91, 1189-91) and in his Initial Decision (Tr. 5017-18, 
5040). 
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Petitioner contends that it was the Board’s duty to afford 
an opportunity for the presentation of evidence on the 
substance and availability of such alternatives. Only then 
could the Board properly consider them and determine 
whether the record did or did not contain evidence on such 
essential points. Opposing counsel are engaged in the 
familiar operation of pulling themselves up by their own 
boot straps. They attempt to meet Petitioner’s allegation 
of error by saying that its arguments are not supported 
by the record, but they do not and cannot meet Petitioner’s 
contention that the record is bare because it was not per- 
mitted to stock it with meaningful evidence. 


(b) Other contentions by opposing counsel with respect 
to alternatives are of the same erroneous character. They 
argue that the alternatives of subsidy, bankruptcy and 
receivership were at issue but gloss over the admittedly 
incomplete record (Tr. 5655) by statements that such mat- 
ters ‘‘obviously were questions of law and speculation” 
(Resp. 23) and thus overlook evidence which Capital would 


have been required to produce (Tr. 6025, 6048-49) or that 
the absent officials of Vickers‘ could have furnished had 
scope been proper and had they been available. Counsel 
for United appears to contend that the question of alternate 
mergers was at issue (Un. 25), but Counsel for the Board 
indicates otherwise, asserting merely that this was ‘‘im- 
practical as a solution to the Capital problem”’ (Resp. 23), 
an impracticality that Petitioner submits could not be 
assessed until examined on a proper record. The piece- 
meal, partial and cursory comment on those alternatives by 


4 The sole appearance of a Vickers official in connection with this case was 
at the unusual ex parte conference which occurred on the eve of the proceeding 
at which time Vickers pressed its demands for rapid merger approval on 
United’s terms (Tr. 5939-40). While thereafter Vickers was pictured by 
United to the Board as a forbidding spectre in the case, Vickers’ officials con- 
veniently remained abroad, insulated from possibly embarrassing examination 
on the alternate courses of action to merger which they might be willing to 
support or pursue. 
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the Board, on the barren record in this case, thus cannot 
suffice to dispel objection to the Board’s restrictions on 
scope. 

3. Public Convenience and Necessity for 

New United Routes. 

A farther contention made by opposing counsel consti- 
tutes the cornerstone for much of its argument with respect 
to alternatives and ‘‘terms and conditions.”? Opposing 
counsel suggest that the inclusion of route issues in scope 
would have required the Board to “reopen questions of 
public convenience and necessity”? (Resp. 12), and this it 
should not have to do. Opposing counsel are quite wrong 
because for significant and substantial areas, public con- 
venience and necessity has never been determined. First, 
many of the routes acquired by United through the merger 
are first one-plane, one-carrier routes which the Board 
never has considered on a public convenience and necessity 
basis. ‘This came about through the end-on meeting of 
United and Capital routes which previously called for 
change of plane and change of carrier and now have become 
single-plane, single-carrier monopoly routes. Second, with 
respect to other routes acquired by United through the 
merger, United either has never been considered for them 
or, where considered, its applications have been rejected. 
For example, United was specifically rejected and Capital 
chosen instead for major routings in the Chicago-Milwau- 
kee-Twin Cities Case, Order No. F-13890 (May 19, 1959) and 
in the New York-Chicago Service Case, 22 CAB. 973 
(1955). 


The reliance of opposing counsel (Resp. 12, 19, 33) on 
the Seaboard & Western and Western Air Limes cases is 
misplaced® Apart from the fact that these cases involved 
interlocutory orders and that the Court expressly left open 


6 Seaboard g Western Airlines, Inc. v- CAB, 86 App. D.C. 9, 181 F.2d 177 
(DC. Cir. 1949); Western Air Lines, Inc. v. CAB, 184 F.2d 545 (9th Cir. 
1950). 
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the question of appropriate review of final orders, there 
was involved, as was expressly stated in Seaboard & West- 
ern, consideration of route patterns ‘‘insofar as the routes 
involved in the merger are concerned,’’ and here we are 
concerned with just such routes. 


On essential new questions of public convenience and 
necessity, the record was bare because the Board made it 
so, and the Board bypassed completely the paramount is- 
sues of public convenience and necessity. If the Board’s 
action was proper, then, by merger, the entire domestic and 
international route patterns can be totally rearranged with- 
out the public convenience and necessity investigation re- 
quired of the Board in all route cases. The public interest 
cannot be short-circuited in this way. 


4. Ex Parte Conference. 

Opposing counsel suggest in passing that the ex parte 
conference between the top executives of United, Capital 
and Vickers with the Board (Tr. 5942-66) was proper since 
the transcript of the conference was later made public. 
(Resp. 35 n. 32). The fact that a transcript of the con- 
ference was made public, upon request, a considerable time 
after the conference was held does not keep it from being 
ex parte and cannot retroactively make it proper. Ad- 
versary interests were neither solicited nor presented. The 
oral presentations of airline executives dealt with the spe- 
cific merger application about to be filed and concerned not 
only vital matters of procedure thereafter followed by 
the Board but also clear matters of substance such as the 
bold position that United would not go through with the 
merger if it did not get exactly what it wanted when it 
wanted it, that Vickers would then foreclose, that United 
would not accept restrictions, and that elimination of route 
competition as a result of the merger was a desirable result, 
a view that did not necessarily coincide with the views of 
other carriers or the public interest. (See Petitioner’s 
Brief 4-5). 
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There can be no doubt that such a conference would not 
be considered proper if sought by one party to impending 
litigation in a court of law. If adjudication is to have the 
dignity and to command the respect that it needs, such a 
conference cannot be proper on the eve of an adjudicative 
proceeding before an administrative agency. 


B. STANDARDS OF THE FEDERAL AVIATION ACT WERE NEITHER 
APPLIED NOR MET. 

1. Opposing counsel would have the Court think that 
the standards of the Federal Aviation Act were carefully 
observed. The fact remains that basic standards of the 
law as set forth in innumerable CAB decisions ® were not 
applied directly or by implication and that even opposing 
counsel, in discussing sec. 408(b), overlook entirely the ne- 
cessity of considering all statutory provisions in the light 
of the principles and policies set forth in sec. 102 of the 
Act. Neither the Board nor its Examiner did more than 
pay lip service to the existence of such standards in de- 
termining the merger’s compatibility with the public inter- 


est, as the brief of Counsel for the Board clearly 
demonstrates (Resp. 44, 45). To repeat them in the words 
of the law without support in findings and conclusions is 
no substitute for a meaningful determination required by 
law. 


2. Opposing counsel would have the Court believe that 
the Board and the Examiner discussed in depth the disad- 
vantages of the merger. There was much discussion of the 
advantages of the merger and the disadvantages of disap- 
proval of the merger. As to disadvantages of the merger, 
there was reference to size and to traffic diversion that 
failed to take into consideration the dominance, the end-on 
and other monopoly routes, the vast powers entrusted to 


© See ¢.g., Southern Transcontinental Service Case, Order No. E-16500, p. 
58 (March 13, 1961); Southwest-Northeast Service Case, 22 CAB. 52, 56-58 
(1955) ; New York-Florida Renewal Case, Order No. E-16931, p. 3 (June 12, 
1961). 
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United by the merger, the Board’s firm policies to preserve 
competitive balance, narrow the gap between large and 
small trunklines and certificate regional rather than na- 
tional tronklines for essentially regional routes and the 
effect of all these factors on the traveling public. In the 
few places where such references occurred, the disadvan- 
tages were not assessed. Instead, the Board and the Ex- 
aminer quickly concluded that the desirability of preventing 
collapse of Capital would outweigh ‘‘whatever disadvan- 
tages may inhere’’ in the merger (Tr. 5648). This is not 
a substitute as required by law for determining and weigh- 
ing what those disadvantages may be. The expression of 
bare conclusions, without evaluation and ‘‘adequate ex- 
planation”’ as to public loss, requires reversal. This Court 
recently has so held.” 


Cc. ESSENTIAL ANTITRUST AND MONOPOLY CONSIDERATIONS 
WERE BYPASSED. 


1. Opposing counsel devote page upon page to rewriting 
those portions of the Board’s Opinion which relate to the 


First Proviso of sec. 408(b) and its application to this 
case (Tr. 5648-58). They ask this Court to review not the 
Board’s very words, but what ‘‘in essence . . . the Board 
meant’’ (Resp. 36), what it ‘‘pointed out in substance’’ 
(Resp. 36) and the alleged ‘‘foundation of . . . [the Board’s] 
discussion’’ (Un. 27) ‘‘in the context’’ (Un. 29) which coun- 
sel has now diligently provided. Whatever merit may 
exist in the findings supplied and the conclusions reached 
by opposing counsel, and in the statements of the Examiner 
which opposing counsel belabor at length but which the 
Board never reached, they are not reasons which the Board 
relied upon for its action and thus are not open for review 
here. 


1 Television Corp. of Michigan v. FCC, No. 16,253, D.C. Cir., July 13, 1961. 
See also Democrat Printing Co. v. FCC, 91 App. D.C. 72, 202 F.2d 298 (D.C. 
Cir. 1952) where the Court stated that an administrative agency cannot ‘‘adopt 
qualitative criteria . . . to justify . . . [approval] and then use purely quantita- 
tive criteria . . . to determine ‘need for the services * * * lost ...’’? in 
evaluating the public interest (202 F.2d at 301). 
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2. Opposing counsel seek to piece together portions of 
the Examiner’s and the Board’s opinions in which size, 
diversion and the like were discussed in a different context 
and characterize these random remarks (Resp. 43-47) as 
proper and meaningful consideration of the monopoly and 
antitrust aspects of the First Proviso. As if aware of the 
weakness of this argument, opposing counsel make still 
more unclear their contentions regarding the relevance of 
monopoly and antitrust considerations by stating that these 
matters are different in a regulated industry, without ex- 
plaining how or why they are different (Resp. 42). The 
courts have been clear on this point. They have reversed 
cases in which a better attempt was made to consider 
monopoly and antitrust factors and in which an express 
antitrust mandate was not involved. The simple answer to 
opposing counsel is the simple answer of the Board itself: 


“Since the Board finds that the ‘failing business’ 
doctrine is applicable to the instant proceeding,® we 
meed not decide whether any strictures of the first 
proviso of section 408(b) would otherwise bar approval 
of the merger.’’? (Emphasis added.) (Tr. 5649) 


«<8 International Shoe Co. v. Federal Trade Commission, 280 US. 291 
(1930).’?? (Tr. 5649). 


3. The Board, thus, candidly and clearly stated that it 
had not and would not consider antitrust and monopoly 
considerations because of reliance on the law as it believed 
it to be stated in the International Shoe case, a reliance 
which even opposing counsel now attempt to undermine and 
disclaim (Resp. 42; Un. 38). The Board’s reading of the 
law is error and, if upheld, could sorely plague the Depart- 
ment of Justice in pending and future antitrust litigation.® 


8 In the Jurisdictional Statement of Appellant in United States v. Diebold, 
Inc., U.S. Sup. Ct. No. 286, October Term 1961, twice relied upon by counsel 
for United but scrapulously avoided by Counsel for the Board, the Depart- 
ment of Justice seeks under sec. 7 of the Clayton Act to upset a merger in- 
volving an allegedly ‘‘ failing company’’ on a principal ground, among others, 
that no definitive showing has been made that alternate purchasers wero un- 
available at any price. 
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Nonetheless, it is this reading to which opposing counsel 
are held but which they have failed to support and, indeed, 
have disparaged in an attempt, albeit unsuccessful, to meet 
Petitioner’s contention that (a) the Board misconstrued the 
International Shoe case and (b) the Board failed com- 
pletely to examine antitrust and monopoly factors which 
by law it was bound to consider. We do not say here what 
conclusions the Board should have reached had it properly 
construed International Shoe and had it considered the anti- 
trust and monopoly aspects of this case in terms of the First 
Proviso’s mandate;® we say only that it was reversible 
error not to consider them. 


4, Opposing counsel make much of their assertion that 
since Capital was in failing condition it would have disap- 
peared from the scene soon anyway, and stress that it 
makes little difference whether Capital disappeared as a 
result of failure and liquidation or as a result of merger 
into United. Counsel stress what has disappeared, but are 
silent on what has appeared. The continuation of Capital’s 
routes, assets and good will in United’s hands, and the vast 


power, dominance and strength that has thus been created, 
is the very antithesis of the disappearance of Capital. Be. 
cause of limitations on scope, it is easy for United to appear 
as a savior. 


It was the recognition of this fallacy, which opposing 
counsel reiterate, that persuaded the Court in I nternational 
Shoe not to waive the antitrust laws the moment a com- 
pany was in failing condition, but instead to insist on the 
safeguards set forth fully in our brief before the failing 
condition of a company would be permitted to work an 
exception to the antitrust laws. 


9 We note, however, that opposing counsel’s assessment of what the Board 
should have concluded, particularly as to the creation of ‘‘monopolies’’ by 
the merger, fails to confront the essential fact that United’s new and exclu- 
sive single-plane, single-carrier routings constitute monopolies which came into 
existence only by virtue of the merger and which it could not have acquired 
without the merger. 
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IL THE ACTIONS OF THE BOARD AND EXAMINER ON THE 
CLEAR RECORD IN THIS CASE RESULTED IN REVERSIBLE 
ERROR. 


Petitioner submits that the Board and the Examiner 
committed reversible error in not affording the parties a 
full and fair hearing on a proper record, in not applying 
the standards of the Federal Aviation Act and in rejecting 
at the threshold all monopoly and antitrust considerations. 
The Board very simply made clear at the outset that it 
would consider the merger solely on an all-or-nothing basis 
and supported its action by a dearth of evidence in a record 
which was barren because of the Board’s own rulings. It 
declared irrelevant all antitrust and monopoly considera- 
tions on the false assumption of what the International Shoe 
case requires. 

s s . 

It is very evident from a simple reading of the ex parte 
conference, of the Examiner’s Decision, and of the Board’s 
Opinion, that the Board was much impressed by the polite 
but firm statements of position of United and Capital, and 
of Vickers, and under no circumstances was willing to risk 
the withdrawal of United from the merger. The Board did 
not stop to consider that despite United’s threats, it would 
have taken a great deal to induce United to withdraw from 
its “‘once-in-a-lifetime opportunity,’”° an opportunity 
which United, by its statements, candidly acknowledged in 
the ex parte conference. The fact that the Board pro- 
ceeded with complete sincerity does not and cannot make 
up for its failure to observe basic legal requirements and 
safeguards. This Court has zealously preserved these re- 
quirements without impeding the administrative process— 
a balance that the Board itself should observe. If the 
Board’s actions and conclusions were within its discretion, 
or otherwise proper, then legal safeguards become largely 
meaningless, the right of judicial review an illusory remedy 
and due process becomes subordinated to expediency. 


10 Concurring and Dissenting Opinion of Member Minetti (Tr. 5720). 
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The Board’s action did not focus on the real harm that 
must be borne by the public and by carriers. It is this 
harm which the Board did not evaluate other than to dis- 
cuss quantitative diversion. The harm to Petitioner is 
clear, direct and immediate, as follows: 


1. United, now five times Petitioner’s size, competes 
with Petitioner for over 62% of Petitioner’s entire 
domestic revenue (as opposed to 38% before the 
merger). 


. United now serves 63 of the top 100 U. S. passenger 
markets and offers direct competition to Petitioner 
in about 90% of the markets in this category which 
Petitioner serves. 


. United has acquired monopolies in nineteen travel 
markets, in the four largest of which Petitioner has 
had applications pending for many years,” with im- 
mediate adverse effects on Petitioner’s access to 
connecting service from such markets. 


4. United has acquired further monopoly service by 
the end-on combination of its and Capital’s routes 
with immediate adverse effects on Petitioner’s cur- 
rent operations. Petitioner has had long-pending 
applications for service in many of such markets. 


IL CONCLUSION. 


We believe that the needs of this case can be met if the 
Court will remand the case to the Board for an evidentiary 
hearing on the basis of a scope consistent with the require- 


211 The Board recently instituted the United Air Lines, Inc. Competitwe Serv- 
ice Investigation, Docket 12837, in explicit recognition of the fact that ‘‘mo- 
nopolies’’ resulted from the merger and that ‘‘the traveling public may be 
... adversely affected’? by the resulting lack of competitive service. Order 
No. E-17217, p. 1 n 2, p. 2 (July 25, 1961). Petitioner has requested that 
the Board consolidate its long-pending applications for service authorization 
in the four monopoly markets at issue in that proceeding. However, this 
limited proceeding, against the background of an entrenched United, is not 
an adequate substitute. 
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ments of a full and fair hearing as set forth by Petitioner, 
after which the Board would determine, on a proper record 
and with full regard to applicable standards and antitrust 
and monopoly factors, whether the merger should be per- 
mitted to continue unrestricted, whether it should be dis- 
approved, or whether the imposition of additional terms 
and conditions is required. Consideration by the Board, on 
a proper record with new evidence, of such additional terms 
and conditions would appear to be the very least that is 
required in the light of the Board’s concession of the Ex- 
aminer’s error on this issue. Pending final action by the 
Board the merger could remain undisturbed. 


Respectfully submitted, 


Hans A. KuaGsBRuNN 
Lawrence D. Hotiman 
Klagsbrunn, Hanes & Irwin 
710 Ring Building 
Washington 6, D. C. 
Attorneys for Petitioner 
Northwest Airlines, Inc. 


Of Counsel: 


Emory T. NuxwELey, JB. 
Vice President and General Counsel 
Northwest Airlines, Inc. 


October 2, 1961 
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INITIAL DECISION OF THOMAS L. WRENN, EXAMINER 


United Air Lines, Inc. (United) and Capital Airlines, Inc. (Capital) 


have applied under section 408 and such other sections of the Federal Avi- 
ation Act of 1958, as amended, as may be applicable for approval of an 
agreement (attached to the application as Appendix A) for the sere ee of 
Capital into United and the granting of such other and further different 
relief as the Board may deem appropriate. | 

Leave to intervene in this proceeding was granted the following: 
Allegheny Airlines, Inc. (Allegheny); American Airlines, Inc. (American) ; 
Braniff Airways, Inc. (Braniff); Continental Air Lines, Inc. (Continenta2) ; 
Delta Air Lines, Inc. (Delta); Eastern Air Lines, Inc. (Eastern); Lake Cen- 
tral Airlines, Inc. (Lake Central); Mohawk Airlines, Inc. (Mohawk); National 
Airlines, Inc. (National); Northwest Airlines, Inc. (Northwest) ; Riddle Air- 
lines, Inc. (Riddle); Trans World Airlines, Inc. (TWA); Western Air Lines, 
Inc. (Western); Air Line Pilots Association, International (AIPA) 5 Air Line 
Stewards and Stewardesses Association, International (ALSSA); Air Line Dis- 
patchers Association (ALDA); Flight Engineers’ International Association, 
UNA Chapter (FEIA); Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, Express and Station Employees; Communications Workers of America, 
AFL-CIO; and the International Association of Machinists. 3 

After notice to the public and all interested parties, a hearing was 
hela in Washington, D. C., deginning October 19, 1960. Parties have been 
afforded opportunity to file proposed findings and conclusions, end many 


have done so. 
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Section 408(a) of the Federal Aviation Act provides that it shall be 
unlawful unless approved by order of the Board for two or more air carriers 
to consolidate or merge their properties or any part thereof into one per- 
son for the ownership, management, or operation of the properties ‘thereto- 
fore in separate ownerships. Sect:ion.408(b) provides that any person 
seeking epproval of a consolidation, merger, etc., shall present an appli- 
cation to the Board: Unless, after public hearing on such application, the 
Board finds that the merger will not be consistent with the public interest 
or that the conditions of the section will not be fulfilled, it shall by 
order approve such merger "upon such terms and conditions as it shall find 
to be just and reasonable and with such modifications as it may prescribe": 
Provided, that the Board shall not approve any merger "which would result 
in creating a monopoly or monopolies and thereby restrain competition or 
jeopardize another air carrier not a party to the. . . merger. . - Pa’ 

Besides specifically requesting approval under section 408, the ap- 
Pplicants request approval under such other sections of the Federal Aviation 
Act of 1958, as amended, as may be applicable. At the prehearing confer- 
ence counsel for the applicants stated that they had considered the possi- 
bility that section 401(h) of the Federal Aviation Act of 1958 was epee . 
cable to the transfer of the certificates from Capital to United, but that 
it was their position that a transfer is automatically effected when the 
Board approves the merger transaction and therefore section 401(h) is not 
involved as it is only a matter of reissuance to United of certificates 


for which the transfer was approved under section 408 of the Act. 
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Section 401(h) of the Federal Aviation Act, which relates to trans- 
fer of certificates, provides that "no certificate may be transferred 
unless such transfer is approved by the Board as being consistent with the 
public interest." 


THE APPLICANTS 


United and Capital are air carriers of persons, property, and mail in 


scheduled air transportation. United is the holder of certificates of pub- 
lic convenience and necessity authorizing it to engage in air transportation 
over routes 1, 17, 57, and 118. In the year 1959 it flew 4,878 million rev- 
ems passenger miles and had a passenger load factor of 66.6 percent. In 
the same year it had operating revenues of $314 ,050,000 and operating ex- 
penses of $295,247,000 with earnings from operations of $18,803,000 and net 
earnings before taxes and sale of aircraft of $28 , 286,000. ! 

Capital is the holder of certificates of public convenience and neces- 
sity authorizing it to engage in air transportation over routes 4, Re, 41, 
46, and 51. In the calendar year 1959 it flew 1,613. million reveme passen- 
ger miles and had a load factor of 58.4 percent. It had operating revenues 
of $108,488, 000 and operating expenses of $108,237,000 with operating in- 
come of $251,000. Its net income was a deficit of $1,757,%25- | 

United is a corporation organized under the laws of the State of 
Delaware. It has an authorized capitalization of (1) 600,000 shares of 
preferred stock. at a par value of $100 a share, issuable in series, none 
of which are fesued and outstanding and in respect of which no series bas 
been designated and (2) 5,000,000 shares of common stock of thé per value 


of $10 a share of which as of July 31, 1960, 4,072,328 shares are issued 
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and outstanding and 268,626 shares are reserved for issuance upon exercise 
of certain stock options outstanding or authorized to be granted. 

Capital is a corporation organized under the laws of the State of 
Delaware. It has an euthorized capitalization of 2,500,000 shares of com- 
mon stock of the par value of $1 a share of which as of July 31, 1960, 
909,659 shares were issued and outstanding and 360,000 shares were re- 
served for issuance upon conversion of Capital's outstanding 4 1/4 percent 
convertible subordinated debentures due July 1, 1976. 

All of the managing officers and directors of United and Capital are 
citizens of the United States, and as of August 1, 1960, the addresses of 
not less than 90 percent of the stockholders of record of each corporation 
were in the United States or one of its possessions and not less than 90 
“percent of the voting interest of each corporation was owned of record by 
persons whose addresses were in the United States or one of its possessions. 

BACKGROUND AND EVENTS LEADING TO THE MERGER 
Since 1955 Capital has experienced net losses (excluding gains from 


the sale of aircraft) and: has had losses in four of these years even after — 


reflecting nonrecurring profits from the sale of aircreft. Capital's finan- 


cial results for the years 1955-1959 and the first six months of 1960 are 


shown in the following table: 
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Earnings After 


Interest and Taxes After Gein 
Earnings from and Before Extra- on Sale of 


Operations Ordinary Items Aircraft 
1955 $ (722,000) $(1,008 000) $ 136,000 


1956 (2,956,000) (3,868,000) (1,257,000) 
1957 42,000 (3,702,000) (3,520,000) 
1958 3,058,000 (379,000) 213,000 
1959 251,000 (2,462,000) (1,757,000) 
1960 (4,967,000) (6,260,000) (7,109,000) 
* First six months. | 

The recora shows that for the first nine months of 1960 Capital's net 
loss will be a total of $8,210,000, including interest on the Vickers debt, 
as compared with net losses of $811,000 and $314,000 for the first nine 


months of 1959 and 1958, respectively. A consequence of these losses has 


been the steady deterioration in Capital's net worth as shown in the fol- 


lowing table: 


. Shares of ‘ Book Value 
Net Worth Common Stock ' Per Share 


December 31, $17,124,510 909,559 $28.83 
December 31, 1956 15,867,558 909,559 | 17-45 
December 31, 12,997,203 - 9095559 kag 
December 31, 1958 12,560,465 909,559 13.81 
December 31, 1959 10,808 ,665 909,659 12.88 
June 30, 1960 3,695,926 $09,659 4,06 

As of June 30, 1960, total current assets were $28,342,843 with cur- 


rent liabilities of $49,042,072, including $33,717,583, the amount of Vickers' 
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aircraft purchase notes which had been declared due and payable on April 12, 
1960. 

As of September 30, 1960, Capital had a cash balance of $4,153,000 de- 
spite the fact thet it has paid no interest on the Vickers debt since 
June 30, 1960. Capital's vice president (finance) and treasurer testified 
that this was inadequate and substantially below its reasonable require- 
ments. Approximately $1,000,000 of the cash balance is unavailable for 
smmediate use es it is represented by cash in transit, undeposited receipts, 
out-of-town checks deposited for collection, station petty cash, and change 
of funds. ‘This witness stated that with this inadequate cash balance end 
with current results running below past periods Capital faces the winter . 
season which historically has been Capital's worst period of the year from 
an operational and cash standpoint. It was his view that Capital's sea- 
sonal cash decline will be accentuated because of increasing competition 
from jet aircraft. He further testified that "Capital's ability to main- 
tain the necessary cash to operate the company through the winter, and par- 
ticularly Jemary and February of 1961, is in serious doubt.” 

The record shows that as a result of the losses Capital has suffered 
it bas not been able to finance the purchase of modern jet equipment. It 
4s asserted that this inability has in turn accentuated the losses which 
have made it impossible for Capital to purchase jets in the first instances* 
that the lack of competitive equipment has forced Capital to reduce service 
in many of its major markets and has reduced Capital's participation in 


total industry traffic. From January 1958 to January 1960 Capital's par- 


ticipation in industry traffic dropped from 6.3 percent of the total traffic 
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to 4.9 percent. Capital's monthly participation in industry passenger 
miles for the first seven months of 1958, 1959, and 1960 is shown'in the 


following table: 


Month _ 1958 1959 1960 
6.3% 6.9% kof 


6.1 6.1 5.0 
6.3 6.2 5.4 
6.3 6.4 5.8 
6.7 5-9 5-3 
6.2 5.6 5.6 
July 5.6 5.0 4.7 


In 1955 Capital re-equipped with a fleet of Viscount turbo-prop air- 


craft. Capital paid for these aircraft, engines, and related parts by 
issuing secured promissory notes in the amount of $66,700,000. All of 
Capital's aircraft are pledged under a chattel mortgage to Vickers -Arm- 
strongs, Ltd., as trustee for the holders of these notes to secure payment 
of the notes. Through the end of the calendar year 1957 Capital met its 
repayment schedule on these notes. At the end of 1957 cash had declined, 
and since that time Capital has failed to generate sufficient cash to meet 
fully the required schedule of payments. 

After negotiations with Vickers in early 1958, an giceanee) sae 
reached that payments due Vickers for each of the first three months of 
1958 would be deferred until April 10, 1958. In March 1958 Capital paid 
the notes deferred for January and February 1958 from a $2,000 ,o00 bank 


loan and returned to the original payment schedule which was contimed 


~ 
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through June 1958. On July 12, 1958, the chattel nodtenee was, amended to 
defer payment of notes due July, August, September, and October 1958 to 
November 15, 1958. . Negotiations contimed between Capital and Vickers 
@uring the summer and fall of 1958 to provide for deferrals beyond those 
accomplished by the above-described amendment and to reduce payments due 
in 1959 from approximately $12,000,000 to approximately $5,000,000. ‘The 
notes due on November 15, 1958, were not paid nor were payments made on 
the original notes which fell due in November and December 1958 so that 
as of December 31, 1958, overdue notes totaled $5,074,512, and amounts 
due in 1959 under the original payment schedule were $12,234,772. 

An informal agreement was reached with Vickers to pay $5,149,549 
in 1959, or an amount slightly in excess of the overdue amount as of 
December 31, 1958. Meanwhile, in 1959 Capital engaged in developing @ 
financing program to permit the refinancing of the Vickers debt and to 
obtain new equipment which Capital deemed necessary in order for it to 
engage in effective competition. In late 1959 an agreement was reached, 
subject to successful completion of a new equipment financing program, 
whereby the debt vould be reduced with a cash payment and the balance re- 
scheduled for lower anmal amounts through 1970. As of December 321, 1959, 
$9,967,019 of the outstanding total of $35,163,000 of the Vickers debt was 


overdue for payment. On Jamary 6, 1960, Vickers agreed to accept monthly 


payments in accordance with the 1959- payment schedule pending completion 


of the prospective financing by Capital. 
pirst quarter losses in 1960 of $5,500,000 and intteations. of loss 
im the second quarter of 1960 forced Capital to terminate its financing 
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program. On March 25, 1960, Capital notified Vickers that because of the 
heavy losses Capital was forced to suspend its program of payments 5 more- 
over, that Capital's "critical cash position” prevented making any prin- 
cipal payments on notes after the February 10, 1960, payment. Interest 
payments were continued through April 10, 1960. As of April 12, 1960, 
$11,981,749 was overdue for payment on the secured promissory sibtee 

On that same date, Vickers notified Capital of the event of a de- 
fault resulting from failure to meet the payment schedule, and eis April 18, 
1960, Vickers instituted formal foreclosure proceedings in the United States 
Court for the Southern District of New York. Capital was given Pal days to 
answer or file motions, and on May 6, 1960, at the request of capital the 
Court extended the time for filing answers to May 27, 1960. ! 

On May 19, 1960, T. D. Neelands, Jr., was elected chairman of the 
Board of Directors of Capital. Mr. Neelands, who had previously served as 
a director of Capital from early 1948 to May 1958 and as chairman of the 
finance committee from early 1956 until his resignation as a director in 
1958, testified that during the first week of May 1960, David H. | Baker, 
president of Capital, asked him to return to the Board of Directors of 
Capital. He advised Mr. Baker that he would consider returning only as 
chairman of the board and with a free hand to try to negotiate a! deal es 
he believed that the only feasible solution for Capital's problem was a 


merger with another carrier. These conditions were accepted. 


Mr. Neelands said that the pending foreclosure action made the time 


element of major importance. On May 24, 1960, he called on the Hew York 


attorneys for Vickers and received the impression "that it was their belief. 


4942 
Zt{Oos 
* that a Chapter X reorganization was likely to be the solution to Capital's 

problem and they were prepared to pursue it if necessary." In order to 
have sufficient time to formate a reasonable plan of action, Mr. Neelands 
on May 25, 1960, cabled Lord Knollys, chairman of Vickers Limited, for an 
extension of time in the foreclosure action in which Capital's answer was 
due May 27, 1960. An extension until June 6, 1960, was granted. 

Mr. Neelands felt that before any contact could be made with any 
carrier with a proposal for merger it would be necessary to convince 
Vickers that Capital's indebtedness to it would have to be written down 
by a substantial amount. qhereafter, a carrier would have to be found 
which not only would consider a merger with Capital to be an attractive 
business proposition but which would also have financial resources to han- 
ale such a transaction. On June l, 1960, Mr. Neelands met in London with 
Lord Knollys and with Sir Charles Dunphie, chairman of Vickers -Armstrongs , 
Ltd. He received the impression that Vickers would be willing to scale 
down the amount of the Capital debt in order to permit Capital to work 
out a reasonable merger. He was granted a further extension of time in 
the foreclosure action until June 27, 1960, to try to develop @ plan in 
accordance with their discussion. - 

About ten days later, Lore Knollys and Sir Charles Dunphie came to 
New York and met with Mr. Neelands, Vickers' New York attorneys, and 
others. Mr. Neelands said that Vickers insisted that "time was running 
out™ and that Capital could expect no further extension of the foreclosure 


action beyond June 27, 1960, unless a definite plan was presented for their 


consideration. Mr. Neelands stated that he "yas satisfied that a merger 


Pa a ee 

was the only feasible method," and having given consideration to the air- 
line whose route structures would make a desirable combination with Capi- 
tal, he "concluded that United presented the best answer" as the "one 
carrier having the necessary financial strength and the necessary equip- 
ment to take over Capital, to satisfy Vickers, and to provide protection 
for Capital's employees, debenture holders, and stockholders.” 

Mr. Neelands said that although a United-Capital merger gedned the 
only feasible method, other merger possibilities were not foreclosed. He 
considered the possibility of a three-way merger involving Capital, North- 
west, and Delta, but a member of a New York investment firm advised him 
that Delta was not interested. He then decided that Northwest alone did 
not have the financial strength or sufficient new competitive equipment 
on hand or on order to present an attractive deal to Vickers. He did not 
approach American because Mr. Baker had told him that he (Baker): had dis- 


cussed in a broad way the Capital problem with C. R. Smith, who Maia not 


think they (American) would be interested in discussing a merger, 50 that 


left them out.” A comparable approach to Eastern had indicated ‘to him 
that Eastern would be uninterested in discussing & merger with Capitel. 
Mr. Neelands testified that the time element was of major importance 
as the losses of Capital "had assumed alarming proportions"; that he was 
under constant pressure from Vickers to produce a concrete plan and was 
able to obtain only limited extensions of time in the foreclosure pro- 
ceedings. Under the circumstances, he felt that the initiation of dis- 


cussions with other carriers than United, which he “had reason to believe 
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would bring no results, would not only be fruitless but might lessen 
United's interest in a merger." 

Having concluded that e merger with United presented the only hope 
of solving Capital's financial problems, Mr. Neelands sent a representa- 
tive to Chicago to sound out W. A. Patterson, president of United, and 
ascertain what interest, if any, United would have in a merger. Mr. 
Patterson indicated a willingness to explore the possibilities. There- 
after, a series of meetings were held involving Vickers, United, and Capi- 
tal which ultimately resulted in an agreement on terms which were embodied 
in a letter of intent filed by United, Capital, and Vickers on July 19, 
1960. 

A meeting of the Board of Directors of Capital was held July a, 
1960, at which Mr. Neelands gave the board a detailed statement of the 
events and negotiations leading to the merger proposal and outlined the 
terms of the proposed merger. He was authorized and directed “to proceed 


with the negotiations and preparation of the definitive merger agreement 


contemplated by the memorandum of intent, such definitive merger agree- 


ment to be submitted to this board as soon as possible." 

On August 11, 1960, special meetings of the Board of Directors of 
United and of Capital were held at’ which meetings the merger agreement 
was ratified by the board of each company. ‘Thereafter, on the same day 
- United and Capital filed with the Boara an application for approval of 


the merger. 
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SUMMARY OF SUBSTANTIVE TERMS OF THE MERGER AGREEMENT 

United and Capital entered into an agreement dated August uu, 1960, 
which provides that Capital will be merged into United which will become 
the surviving company; that all assets, franchises, and lisbilities of 
voth companies will vest in and attach to United; and that United's man- 
agement will be the management of the surviving company. The agreenent 
contemplates that Capital's certificates of public convenience and neces- 
sity will be reissued in United's name without change except as changes 
requested by Capital prior to August 11, 1960, or with United's epproval 
thereafter, may be made vy the Board prior to the effective aate of the 


merger. 


Under the terms of the merger each share of Capital common stock 


will be exchanged for 1/7 of a share of United common stock plus a stock 
purchase warrant entitling the holder to buy 3/14 of a share of United 
common stock at $40 per share during the ensuing five years. Holders of 
4 1/4 percent convertible subordinated debentures of Capital will be 
offered 20 shares of United common stock for each $1,000 debenture held, 
or a total of 240,000 shares of common stock of United for the: $12, 000 ,000 
of such debentures outstanding. Subject to certain provisions permitting 
abandonment of the merger, United will assume such debentures as have not 
been exchanged for United stock on the effective date of the merger. 

The merger contemplates and is conditioned upon the execution of an 
agreement (which was actually entered into on August nh, 1960) between 
United, Capital, and Vickers-Armstrongs , Lta., whereby Vickers will accept 


159,000. shares of United 5 1/2 percent $100 par value preferred stock, 
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60,000 shares of United common stock, stock purchase warrants to buy, 
200,000 shares of United common stock at $45 a share during a period of 
1 1f2 years, and 15 Viscounts in substitution for the secured promissory 
notes of Capital held by Vickers-Armstrongs, Ltd., and aggregating approx- 
imately $33,841,000 

The agreement provides certain contingencies permitting its aban- 
donment, which include absence of Board approval prior to February 1, 
1961; conditioned approval of the merger upon terms and conditions which 
in the judgment of United's directors would have a substantially adverse 
effect upon United; failure of holders of 85 percent of Capital's deben- 
tures to accept United's stock exchange offer by December 31, 1960; sus- 
pension of operations by Capital attributable to its financial conditions ; 
and failure of the merger to obtain the requisite vote of stockholders of 
United or of Capital not later than November 5, 1960. 

The agreement entered into August 1, 1960, by United, Capital, and 
Vickers-Armstrongs, Ltd., provides that the agreement may be abandoned by 
Vickers on certain contingencies, including absence of Board approval 
prior to February 1, 1961; failure of the holders of 85 percent of Capi- 
tal's debentures to accept United's stock exchange offer by December 31, 
1960; and failure to obtain the requisite vote of stockholders of United 
or Capital not later than November 15, 1960. 

At a special meeting on October 14, 1960, the stockholders of United 
approved the merger by a vote of 3,291,237 shares in favor and 35,014 


shares against the merger, or 98.9 percent of the voting stock favoring 


; the merger. At a special meeting on October 14, 1960, the stockholders of 
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Capital approved the merger by a vote of 677,687 shares in favor and 34,604 


shares against the merger, or 95.1 percent of the voting stock favoring the 


merger. 
THE APPLICANTS' CASE 

The chairman of the Capital board expressed the opinion that the terms 
offered to Capital's debenture holders and stockholders in the Realtor agree- 
ment "are not only fair but, considering all the circumstances, very favor- 
able to them whether considered on the basis. of relative market value ? 
relative return on investment, or ccentbie future value.” He also ex- 
pressed the belief "that if the merger is not. consummated and foreclosure 
and bankruptcy result, the holders of Capital's debentures and stock have 
little hope of recovering any part of their investment." Mr. Neelands 
testified that as chairman of the board of Capital he recognized that in 
any negotiations his primary obligation was to protect the interests of 
the shareholders, debenture holders, end employees of Capital. | 

Mr. Neelands said that in his opinion neither the book value nor the 
market value of the securities of Capital furnished any reliable guide in 
determining such value or upon which to base negotiations for a merger. 
He said that the Capital book value of $+.06 per share as of June 30, 
1960, meant absolutely nothing as it (1) did not take into account the 
reduction in book value which could be predicted as a result of the addi- 
tional operating losses which Capital voula almost certainly incur prior 
to the date upon which a merger could be effected, (2) aid not take into 
account the fact that part of the book value was represented by heinte 
and virtually valueless equipment and parts, and (3) did not take into 
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account the fact that the principal pert of the value was represented by 
56 Viscount aircraft for which there was no known market and for which 
neither Vickers nor he believed that a market could be found except at 
a drastic reduction from the figures at which this fleet of aircraft was 
carried on Capital's books. 

He was also of the opinion that the prices at which Capital's secu- . 
ruties were being quoted on the New York Stock Exchange offered little 
guidance as to what the holders might expect to receive in a merger and 
no indication as to how they might fare in the event of a foreclosure or 
forced liquidation, so when United evidenced a willingness to pay in its 
stock an amount in excess of the market value of the debentures for which 
the stock would be exchanged, Mr. Neelands "felt that the offer was fair 
and that an exchange on that basis would be highly advantageous to the 
holders of Capital debentures." 


Under the agreement each share of Capital stock outstanding on the 


date of the merger will be exchanged for 1/7 of a share of common stock 


of United and a stock purchase warrant evidencing the right to subscribe 
during a five-year period for 3/14 of a share of United common stock at a 
price of $40 per share. With United stock selling at $30 a share, this 
would provide a recovery of approximately $6.50 per share to the Capital 
stockholders. With United stock selling at $40 a share, the recovery 
would be approximately $8.70 per share. 


EY 


_3/ On November 16, 1960, the closing price of Capital stock was 5 5/8 
per share and United stock was 32 3/8 per share. 
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Under the agreement United will also offer to exchange an epeieeste of 
240,000 shares of its common stock for Capital's outstanding $12,000,000 ag- 
gregate principal amount of 4 1/4 percent convertible subordinated deventures 
due July 1, 1976, on the basis of 2 shares of such United stock for each 
$1,000 principal amount of such debentures. With United stock selling at $30 
per share, each holder of a $1,000 debenture would expect to réeiize $600, or 
60 percent of its face amount. With United stock selling at $40 per share, 
the corresponding recovery would be $800, or 8 percent of the face amount. 

Mr. Neelands stated that under this “arrangement the debenture holders 
making the exchange will actually receive a higher rate of return on their 
investment than they are now receiving "even assuming that Capital could 


contime to pay interest, which assumption was doubtful to say the least." 


Therefore, he felt that the arrangement provides fair compensation to Capi- 


tal's stockholders and debenture holders. 

Capital’ 8 curpent indebtedness to Vickers is approximately $34 3000 ,000. 
Under the terms of the agreement, Vickers will accept the folloving in sat- 
isfaction of Capital's obligations: (1) $15,900,000 par amount of 5 1/2 
percent cumlative preferred stock, Series A, of United; (2) 60, 000 shares 
of’ United common stock; (3) 7 1/2-year warrants to purchase 200, oo shares 
of United common stock at $45 per share; and (4) 15 Viscount aircraft with 
related spare engines and propellers. With United stock selling at $30 
per share, Vickers could reasonably expect to realize from this settienent 
approximately $25,150,000, or approximately 74 percent of its aebt. In 


effect, Vickers has agreed to write down the amount of its debt by 
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approximately $6,000,000 or $9,000,000 in order to permit the merger agree- 
ment with United. 

The president of United asserted that the merger would have these ad- 
vantages for United: (1) it would remove a serious threat to the credit of 
the entire airline industry, thereby benefiting the industry as a whole 
with United's sharing in that benefit; (2) it would remove restrictions on 
United which hamper its ability to serve certain major markets and its 
ability to make maximum utilization of its equipment through restrictions 
which have been placed upon United's certificates largely for the benefit 
of Capital; (3) since United suffers from a seasonal traffic imbalance, 
Capital's routes, particularly to Florida, offer a means of improving 
United's position; (4) removal of Capital as 4 competitor in certain mar- 
kets served jointly; (5) a substantial addition to United's revemes; and 
(6) would offer some tax-loss carryover. 

Considerations of an unfavorable nature which had to be weighed 


against the anticipated benefits of the merger were: (1) the fact that 


over an extended period Capital had been unable to realize a reasonable 


profit from its routes; (2) Capital's Viscount fleet represented a new 
type of aircraft to be integrated into United's operations not fully com- 
petitive with jet and other turbo-prop planes and for which United has no 
permanent place in its fleet; and (3) the problems and expenses incident 
to the integration of the two systems. 

After appraisal of pros and cons, Mr. Patterson concluded that a 
merger upon the terms available would be in the best interests of United; 


that it would be in the best interests of the travelling public, Capital's 
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é employees, and Capital's shareholders and creditors. Mr. eattececn testi- 

a fied that "United did not negotiate with the thought in mind that veceuse 
of the pending foreclosure proceedings and the critical condition of Capi- 
tal's finances, Capital's shareholders and debenture holders will have no 

ie alternative other than to accept whatever terms United might propose." 
He said United recognized that Capital's assets in the hands of United 
should possess a greater value than that which could be realized on then 
by Capital itself either through foreclosure or bankruptcy proceedings or 
through contimed operations and that United tried "to translate that into 


what we considered to be fair terms, in the hope that the shareholders and 


#4 debenture holders of Capital would decome stockholders and strong support- 
| 


ers of United." 

Recognizing the right of the Board to impose such canditions as it 
may consider necessary to protect the public interest, Mr. Patterson stated 
the position of United with respect to suggestions that in the merger the 

Rs Board should place certain restrictions or limitations upon the operating 
| 
authority presently possessed by Capital, particularly in connection with 
| 
Bm". route 51, in the following language: 
"United has no intention of paying for a part of Capital's 
assets the price upon which it agreed to pay for ali. 
Furthermore, and regardless of any question of price, 
United has no interest in a merger with Capital which 
would not provide access to the markets .represented by 
Capital's route 51- If the merger cannot be approved 
upon the terms agreed upon by United and Capital, it will | 
be. abandoned.” 

The applicants assert that the merger is in the pudlic interest ve- 

cause (x) it will permit the continuation and material improvement of serv- 


ice over Capital's routes; {2) sudstantiel amounts of first one-carrier and 
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first competitive service will be provided; (3) the jobs and welfare of 
7,600 Capital employees will be protected; (4) the integration of opera- 
tions will result in a more efficient and economical operation of the two 
systems 5 (5) a material contribution will be made to the national defense; 
and (6) protection will be afforded to the creditors and stockholders of 
Capital, and the credit of the airline industry will be strengthened. 

The applicants state that service over the Capital system will be 
improved in quality and quantity in the following respects: (1) There 
will be immediate replacement of the DC-3’s and pce-4's with pressurized 
equipment. During 1959 Capital Gonreted 9,489,000 plane miles, or 15.5 
percent of its total plane miles, with unpressurized aircraft. (2) The 
institution immediately upon consummation of the merger of turbo-jet serv- 
ice in certain major Capital markets, which service will be gradually 
extended to the point where ultimately, after the delivery of jet: atr- 
craft to be ordered, they will replace all propeller-driven service where 
airport conditions permit. (3) The introduction and increase in service 
in a number of markets where Capital is either not operating at all or 
is providing a minimum of frequencies because ae ase financial and equip- 
ment problems. ‘The record shows that as of April 27, 1958, Capital oper- 
ated 219 nonstop frequencies in 34 selected markets whereas on April 2, 
1960, the total hed been reduced to 130 nonstop frequencies. 

United submitted a schedule plen illustrative: of the service improve- 
ments it plans in some 80 Capital markets. ‘This plan shows the following 


improvements: get service in 34 markets where there is none by any carrier, 


day coach service in 14 markets where there is none by any carrier, jet 
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service ip 36 markets where there is none by Capital, day coach service in 


36 markets where there is none by Capital, and greater frequency than that 
offered by Capital in 50 markets. The 1959 local origin-destination pas- 
sengers in these 60 markets totaled 3,831,737 passengers of which Capital 
had 1,016,062. 3 

Another improvement in service would be a substantial expansion in 
day coach service over Capital's routes through the use of dual conf ign- 
ration jet aircraft as well as by use of piston-powered equipment becoming 
surplus on United's present routes and the expansion of. cargo service in 
Capital markets. | 

Under the merger, first one-carrier service would be provided in 
219 markets » which markets during the third quarter of 1959 eccounted for 
39,539 aocat origin-destination passengers and 57,921,070 passenger miles. 
First one-carrier service will be provided (a) between Buffalo, Rochester, 
‘Nevport News, Norfolk, Richmond, Flint, Grand Rapids, Lansing, oa Saginav, 
on the one hand, and United cities west of Chicago, on the other, and 
(b) between Minneapolis/St. Paul and Columbus, Dayton, Hartford, Providence, 
and. Boston. First competitive service will be provided such points as 
Buffalo and Rochester, on the one hand, and the California points lof San 
Diego, Los Angeles, and San Francisco/Oakland, on the other hand. | During 
the third quarter of 1959 these markets, now served only by American, gen- 
erated 12,390 passengers and 28,256,580 passenger miles. 

United has committed itself to offer employment to each of Capital's 
employees (other than officers) at wages and conditions equal or guperior 
to those presently enjoyed. Capital presently has about 7,600 employees. 
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The record shows that approximately one-half of Capital's employees will 
receive approximately $225 more per year under United's wage scales than 
now received under Capital's wage scales. United's pension plans provide 
for earlier retirement of certain employees, earlier eligibility for 
others, greater flexibility, more payment options and vesting rights, and 
up to 37 percent more retirement income than do Capital's plans. United's 
accident -sickness insurance provides a maximim coverage of $10,000 per 
illness while Capital's coverage is a total of $10,000 for an employee's 
lifetime. The United insurance plan provides $4,000 death and dismember- 
ment benefits while Capital provides none. United's group life insurance 
affords greater coverage at lower unit cost than Capital's. United makes 
possible retirement insurance at low rates while Capital has no such 
option. United's program covers dependents ‘whereas Capital's does not. 

United end Capital serve 12 points in common (Chicago, Milwaukee, 
Detroit, Toledo, Cleveland, Akron, Youngstown, Pittsburgh, Washington, 
Baltimore, Philadelphia, ana New York/Newark). The record shows that over 
67 percent of Capital's passengers are enplaned st these points; approxi- 
mately 57 percent of its aircraft departures are from these points; and 
&& percent of its direct station expenses are incurred at these same 
points. Moreover, in 1959, 42 percent of Capital's reveme airplane 
miles were operated between pairs: of points also served by United, and 
325,514, or 35-9 percent of Capital's total passengers, were carried over 
segments also served by United. 

On the basis of 1959 cost levels, the applicants estimated that the 


combined companies will save $1,908,000 through the consolidation of 
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activities, facilities, and personnel at these 12 common stations; that 
net rental savings will total $942,819 on facilities presently under lease 
and another $143,985 on planned leases of future facilities wich the two 
companies would require in the absence of a merger. Again at 1959 levels, 
it is estimated that the merger will result in savings of $1,683,000 in 
general and administrative expenses and another $1,240,000 through the 
elimination of duplicating advertising at local and national levels. The 


applicants' statements of pro forma income, operating, and traffic statis- 


ties for the United-Capital merged operation for the year 1959 are shown 


as Appendix A. 

The president of United testified that opportunities for taoaneed 
aircraft utilization through merger with Capital would enable Unitea on 
its DC-8 fleet to pick up flight time equivalent to that which sso be 
provided by five additional pe-8's. The applicants also claim that the 
complementary seasonal patterns of United's system and capital's southern 
routes, particularly the Florida route, will improve United's seasonal 
traffic imbalance and also permit efficiencies in the use of aircraft, 
such as the Boeing 720, which can bé used to meet, United's sumer peak 
demands and the winter peak demands on the Capital southern routes. 

The applicants maintain that over-all there is good integration of 
traffic flows of the two systems. They point out that 35.9 percent and 
36.7 percent, respectively, of Capital's passengers and revenue passenger 
miles are generated in markets served by both United and Capital. The 
recora shows that in 1959 Capital's interline passenger cute payable 


to and receivable from United amounted to $5,044,693 and $6,650,017, 
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respectively. These amounts represent 14.8 percent of Capital's interline 
revenues payable to other carriers and 17.2 percent of its interline reve- 
mues receivable from other carriers. Capital ranked third among all car- 
riers in both United's payable and receivable interline revenues, and 
United in turn ranked third in revenues payable by Capital and second in 
Capital's interline passenger revenues receivable from other carriers. 

It is claimed that the merger of United and Capital will make two 
contributions to the national defense: (1) The acquisition of a fleet 
of 20 to 25 intermediate-haul jet transports, spare engines, and spare 
parts for service over Capital's routes with an estimated outlay of 
$100 ,000 ,000 to $125,000,000 will provide additional lift with a fleet 
of modern equipment in the event of national emergencies and will also 
pe of benefit in keeping the aircraft industry up to a higher level of 
production; and (2) The national defense will benefit through the reten- 
tion in air transportation of the experienced employees of Capital. 

Finally, it is urged that the merger is in the public interest 
vecause it will provide fair compensation to Capital's stockholders and 
debenture holders, will protect Capital's creditors, and will maintain 
the financial integrity of the industry and thereby create confidence in 
the idtuetry: Mr. Patterson testified that airline credit generally has 


deteriorated in recent months with interest rates rising and terms and 


conditions on loan agreements made more difficult. He expressed the view 


that bankruptcy or foreclosure of the assets of a major trunkline carrier 
would adversely affect the ability of the industry to obtain additional 


financing upon reasonable terms. Mr. Neelands expressed the opinion that 
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the bankruptcy of Capital or any other carrter would seriously affect the 
ability of the airline industry "to borrow money upon the favorabie basis 
they are now borrowing it or to sell stock or other equity securities to 
the public.” He thinks "the results of this case are going to have con- 
siderable bearing on the thinking of the financing public and the os 
cial institutions.” 

The applicants argue that the impact of the merger upon other car- 
riers will be negligible; that it will have no substantial effect ‘in com 
petitive authorizations and relationships. In support of this claim, it 


is pointed out that the merger will result merely in the substitution of 


United as the operating carrier of Capital's certificates without adding 


materially to the authority previously held by the individual carriers 
| 


and with no significant elimination of competitive services. 

In Capital markets not previously served by United, such asi Few 
York-Buffalo, Chicago-Minneapolis, New York-Atlanta, New York-New Orleans, 
Cleveland-Miami, and Pittsburgh-Miemi, there will only be 2 substitution 
of carriers without any change in the number of competitors. It is 
asserted that in these markets the merger will bring about a return to 
the competitive pattern as operated by Capital until its inability to ob- 
tain modern aircraft forced its curtailment of service in those markets. 

In Capital markets where United's service has been subject to cer- 
tificate restrictions, such as Chicago-Washington, Chicago-Pittsbureh, 
Pittsburgh-New York, Chicago-Detroit, and Detroit-New York, capital's 
unrestricted authority will be substituted for United's restricted eu- 


thority. The principal markets in this category will retain competition 
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between at least two major carriers. In markets which yvoth United and 
Capital have served on an unrestricted basis, such as New York-Chicago, 
Philadelphia-Chicago, and New York-Cleveland, the merger will result in 
the reduction of one unrestricted carrier in each market but in these mar- 


kets there will remain after the merger four, three, and two carriers, re- 


spectively. 


The merger will leave the following markets without competitive serv~- 


ice: New York /Newark-Youngstown/Akron/Toledo; Phi ladelphia-Youngstown/ 
Neron/Cleveland/Detroit /Toledo/Mi lweukee ; Baltimore-Toledo; Washington- 
Toledo; Youngs town-Chicago/Mi lwaukee 3 Akron-Chicago/Milwaukee 5 Toledo- 
Chicago/Milwaukee 3; and Cleveland-Chicago. For the third quarter of 1959 
they accounted for 4.2 percent of the passengers carried daily on Capi- 
tal's system and for 4.2 percent of Capital's daily revenue passenger 
miles. 

In the Cleveland-New York and the Cleveland-Philadelphia markets, 
Allegheny and TWA provide competitive service upon & restricted basis - 
United points out that it will institute jet service between Cleveland 
and New York and enlarge the jet service between Cleveland and Chicago. 
It also states that if it is unable after consummation of the merger to 
satisfy the Board that adequate service is being provided in the above 
markets, the Board has it within its power to correct such a situation. 

United offers several reasons why the size of the surviving car- 
rier of the merger will not impair the competitive position of other car- 
riers. (1) The size of the merged company will not be unique. On the 


basis of the applicants’ 1959 pro forma traffic estimates (Appendix A); 


-2- 
the surviving company would carry 23.9 percent of the domestic trunkline 


passenger miles. This compares with American which during the last ten 


years has never carried less than 20 percent and in 1950 and 1952 carried 


25.4% and 24.0 percent, respectively. 

(2) According to United, size is not a controlling factor in deter- 
mining a carrier's profitebility. me exhibits show that during the five 
years 1955 through 1959, Western, the tenth ranking trunkline carrier in 
terms of operating revenues, had an operating ratio of 87.4 percent, which 
was the most favorable in the industry. The exhibit also shows that 
during the period covered National, the eighth ranking carrier, twice had 
the highest profit margin and that in one of the years Braniff, the ninth 
ranking carrier, had the highest profit margin. 

(3) United asserts that size is not determinative of either a car- 
rier's competitive position or traffic participation in industrial markets. 
pata from the March and September 1958 traffic surveys show that Delta car- 
ried 44 percent of the Chicago-Miami traffic and 50 percent of the Chicago- 
Atlanta traffic in competition with Eastern. Northwest carried 54 percent 
and 59 percent, respectively, of the Chicago-Seattle and New York-Seattle 
traffic in competition with United, and in the Chicago- -Dallas market 
Braniff carried 49 percent of the traffic in competition with hmerican. 

The applicants point out that prior to its financial aifficulties Capital 
was an effective competitor; that it obtained a 27 percent participation 
in the New York-New Orleans market in competition with Eastern eng Delta 


and experienced participations of 22 percent between New York and Chicago, 
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48 percent vetween New York and Detroit, and 62 percent between Washington 
and Chicago in competition with American, TWA, United, and Northwest. 

United maintains that these and other examples of record show that 
in major competitive markets the smaller carriers have repeatedly at- 
tracted a greater percentage of traffic than the proportion of flights 
they offer in competitive markets. The reason for this, it says, is that 
@ carrier's competitive position and participation in any given market are 
determined by a number of factors wholly unrelated to size, such as. qual- 
ity of service, timing of flights, and promotional efforts. _ The amount of 
traffic available to support competitive services is also a factor. 

‘In this case, United points out, its operations from Chicago to the 
West Coast and along the West Coast, comprising about 50 percent of its 
domestic system, will not increase its access to traffic over Capital's 
routes to the South nor will operation of these latter routes increase 
United's access to transcontinental business; on the other hand, Delta and 
Eastern will contime to have the local traffic support along Capital's 
southern routes as well as back-up support from points served through 
Atlanta, Texas, aa New Orleans plus back-up traffic in New England for 
Eastern. 

DIVERSION ESTIMATES 

Allegheny, Continental, Delta, Eastern, and Northwest submitted esti- 
mates of traffic which would be subject to diversion or which would be 
@iverted by the merged carrier. 


Allegheny made an estimate of 1961 passenger treffic and revemes 


"which may be exposed to diversion” as follows: passengers 250,000; 
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passenger miles 70,742,000; and revemues $4,683,000. These forecasts were 
based upon 1958 origin-destination passengers. : 

Allegheny says that it would be exposed to diversion in three groups 
of markets: First, markets to which neither United nor Capital now have 
authorization, such as Harrisburg-Boston. It forecasts 1961 traffic and 
revenues in these markets which it believes may be exposed to diversion 
of 10,265 passengers, 3,760,000 passenger miles, and $252,000 revemies. 
Second, garnets to which United now has only restricted authorization. In 
these markets Allegheny forecasts 1961 traffic of 175,448 passengers > 
52,936,000 passenger miles, and $3,465,000 revemes which may be exposed 
‘to diversion. Third, markets to which Capital now has umused euthoriza- 
tion. In this group Allegheny forecasts 1961 traffic of 64,667 passengers, 
14,046,000 passenger miles, and $966,000 revenues which may be exposed to 
diversion. 

Continental, on the basis of actual passengers exchanged between it 
and Capital at Chicago during the first six months of 1960 expanded toa 
full-year basis, estimated that 16,200 passengers would be subject to di- 
version with 10,048 actually diverted. It estimated that for the year 
1961, 17,010 passengers would be subject to diversion with 10,550 passen- 
gers actually diverted. It estimates that the revenues subject to diver- 
sion from Continental in 1961 are $1,080,000 with actual revemes to be 
diverted being $670,000, or 62 percent. Continental estimates that it 
would suffer diversion of 80 percent of the traffic provided with new one- 
carrier service under the merger (such as Buffalo-Denver/Kansas city) > 9 


percent of the passengers who will be given additional one-carrier service 
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by the merger (such as Minneapolis-Los Angeles), and 50 percent of the pas- 
sengers it exchanged in Chicago with Capital, which passengers now have 
one-carrier service via United (such as Denver-Detroit, etc.) 

Delta estimates that at 1959 traffic levels the transfer of Capital's 
authority to United would resuit in the diversion of $1,968,919 revenues 
from Delta. It says the major diversion from Delta would occur in the 
New York-New Orleans operation where it estimated it would suffer 
$1,536,000 diversion; in the Asheville-Knoxville-Florida area it esti- 
mated it would suffer $287,000 diversion; and in the New Orleans-Detroit 
area it estimated it would suffer $145,000 diversion. Delta's traffic 
witness expressed the belief that the effect of additional competition 
from United would cause Delta to lose economic justification for about 
one-half of its present New York-New Orleans operation with the result 
that, instead of losing about $2,000,000 a year in diverted traffic to 
United, Delta would lose in the neighborhood of $10,000,000 per year to 
the services of United and Eastern. 

Eastern made an estimate of the minimm diversion from it as a re- 
sult of the proposed merger. It estimated that for the year ended 
December 31, 1959, revenues of $6,639,933 would be diverted, and for the 
year ending December 31, 1960, the merged carrier would divert revemes 
of $7,596,266 from Eastern. It estimated that most of the diversion would 
occur between city pairs where both Eastern and Capital have nonstop au- 
thority with a minimm of 102,401,000 passenger miles being diverted in 


the year 1959. It also expects diversion between city pairs which would 


receive one-carrier service as a result of the merger with 6,543,000 
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passenger miles being diverted in 1959. An Eastern witness testified that, 
based on the applicants’ worksheets and participation estimates, ‘Eastern 
would experience diversion of 169,316,000 passenger miles and $10, 329,000 
in the year 1959 and 186,247,000 passenger miles and $11,805,000 revemes 
in the year 1960. | 
Northwest's estimate of revemes which United by acquisition of Capi- 
tal would divert from Northwest in the year ended July 31, 1960, ts shown 


in the following table: 


Range of Diversion 
Passenger Revenue Diversion Amount. 
In markets where Northwest competes 
mainly with Capital $3,378,000 $4,504,000 


Amount 


In markets where Northwest competes 
mainly with United 1,164 ,000 : 2,328,000 


In markets in which there will be a 
change in authority 1,489,000 11,489,000 
Total Passenger Reveme Diversion $6,031,000 $8,321,000 


Other Transport Revenue 4,000 _1,082,000 
Total Reveme Diversion $6,815,000 $9,403,000 


In the first category of markets it estimates diversion of 15 to & 
ascent with revemes of between $3,378,000 and $4,504,000. In the second. 
category of markets it estimates a diversion rate of between 5 end 10 per- 
cent and revenues of between $1,164,000 and $2,328,000. In the third group 
of markets it estimates diversion of 50 percent with revemes of $1,489,000 
being diverted. ! 

Mohawk did not submit any specific estimates of diversion but pointed 
out that the substitution of United for Capital may have an adverse effect 
on Mohawk in the following pairs of markets: Buffalo-Detroit, Buffelo-Rew 


York, Elmira-Detroit, Elmira-Chicago, and Rochester-New York. 
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Mohawk pointed out that Capital has not served the Buffalo-Detroit 
market since May 1959. ‘The 1958 surveys show a total of 37,440 local pas- 
sengers in this market of which Mohawk carried 2,678. For the year ended 
June 30, 1960, Mohawk carried 10,312 on-line origin-destination passengers 
in this market. For the same year Mohawk ‘carried 33,252 passengers over 
the Buffalo-Detroit segment, which passengers generated $589,000 revenues 
for Mohawk. On brief Mohawk estimates that United would divert in excess 
of 50 percent of this traffic, or more than $300,000 annually from Mohawk. 

United disputes the foregoing estimates of the diversion the carriers 
would suffer from the merged operation. United contends that the merger 
will not cause any significant diversion in the regulatory sense for the 
reason that the merger will not provide the surviving carrier with any 
more authorizations or greater access to traffic than United and Capital 
have independently. With but few exceptions, the competitive relation- 
ships heretofore established will remain unchanged. Had Capital remained 
financially strong and contimed its fully competitive levels of service 
ana traffic participation, the surviving carrier under the merger would 
do no more than step into Capital's shoes. 

According to United, the fact that Capital has been compelled to 
reduce services and its participation in competitive markets because of 
financial distress does not alter the situation. The rebuilding of that 
service to competitive levels that it once held and the recapture of traf- 


fic that Capital once carried, United:ccntends, are no more diversion in a 


regulatory sense than a struck carrier's recapture of its former traffic 


-at the conclusion of a strike. 
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United points out that retrenchment forced by financial difficulties 
and strikes, as well as equipment advantages and similar factors, is of a 
transitory nature, and United argues that no competitor is justified in 
presuming that the victim's loss is his permanent gain. ‘Thus, there is 
no more logic in claiming diversion by reason of the restoration of Capi- 
tal's service and traffic participation through merger than there would be 
were the same results effected by Capital's refinancing through other means 
if that were possible. : 

United asserts that the high traffic participation of Capital's com- 
petitors in 1959 and 1960 resulting from their equipment advantage isa 
recurrent phenomenon in the industry associated with the aifference in time 
of introduction of new equipment by various carriers, and the fact that an 
equipment advantage raises a carrier's traffic participation does not make 
its later reduction to normal levels diversion in a regulatory sense. 

United contends that Delta and Eastern ignore these fundamental con- 
siderations in making their estimates of diversion; moreover, their diver- 
sion estimates were based upon traffic participations in the third quarter 
of 1959 and the second quarter of 1960 when Capital's share of route 51 


markets was depressed through its inability to obtain competitive aircraft 


| 
while the traffic participations of Eastern and Delta were inflated as a 


result. 

United points out that Capital's traffic participation in the New 
York-New Orleans area operation dropped from 27 percent in 1958 to 14.3 
percent in the third quarter of 1959 and 11.5 percent in the deseo quar- 
ter of 1960. Therefore, United asserts, if Eastern and Delta had utilised 
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periods before Capital's forced eut-back in service, their claims of diver- 
sion would have to ve written down substantially. United recomputed Delta's 
and Eastern's estimates » using the 1958 survey periods and following the 
basic statistical methodology used by these carriers with the result that 
use of 1958 data reduces diversion from Delta to $376,000 and from Eastern 
to $3,359,000. United maintains that these figures are still overstatements 
because it, as the surviving company of the merger, will not have any 
greater authorization over route 51 than Capital has and that any finan- 
cially sound carrier, including Capital itself, could be expected to carry 
substantially the same traffic volumes over this route as will the merged 
companies. 

Moreover, United points out that it will not be able to offer single- 
plane service between che Hew England points of Boston, Hartford, and 
Providence and the South via New York or Washington and, therefore, United 
feels that Eastern can attribute no diversion in those markets to the merger. 

United says that Northwest's estimates of diversion are "totally un- 
realistic” because they are based upon inflated participations resulting 
from Capital's difficulties and used 1959 data instead of 1958 data. Other 
deficiencies listed by United are that Northwest claims diversion in 
(1) markets competitively served by Northwest and Capital in which Capital 
is subject to one-stop or long-haul restrictions, (2) markets such as New 
York-Seattle, Chicago-Portland, and Portland-Seattle as to which United's 
present authority and competitive position will not be increased by. the 
merger, (3) markets in which Northwest and United provide connecting serv- 


ice and the only effect of the merger will be to make available an additional 
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connecting point less attractive than either the Chicago or New York gate- 
ways, (4) markets in which the merger will reduce the number of Northwest's 
competitors, and (5) markets such as Portland and Seattle, on the one hand, 
and such cities as Memphis, Huntsville, and New Orleans, on the other, in 
which scatines via United will be from 400 to 600 miles greater than North- 
west-Delta or Northwest-Eastern services via Chicago. | 

It is United's view that the only diversion Northwest ean valdday. 
claim is in relation to the Portland/Seattle/Twin Cities narkets in which 
United after the merger will be able to provide reasonably direct first 
one-carrier service and, to a lesser degree, in the Pacific fiorthwest- 
Detroit/Pittsburgh/Washington markets where United by being unrestricted 
between the latter points and Chicago will be in position to operate in- 
creased Detroit /Pittsburgh /Washington-Chicago frequencies. However, United 
says that Northwest's estimate of $1,021,211 diversion in those markets is 
excessive. Moreover, according to United, there should be offset against 
this the reveme gains to Northwest in markets where the merger will reduce 


the number of carriers. United has estimated that the redistribution of 


| 
traffic in the New York-Chicago market alone will provide Northwest 


$551,000 additional revemes. 

United maintains that Continental's estimates of asversion, based 
upon an anticipated loss of traffic previously exchanged with Capital at 
Chicago, are overstated; for one thing, they disregard the fact that local 
service carrier authorizations have recently been improved vetween Capi- 
tal's smaller Michigan cities. and. Chicago, thereby. providing en alternate 


o the service that. will be. provided by United under the mere operation. 
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However, United contends, the most significant fact in relation to Conti- 


nental's estimated diversion is that most of it would take place whether 
the merger is approved or whether through its disapproval Capital should 
cease to exist. 

United believes that diversion from Allegheny, if any, would be small. 
It asserts that its proposal to increase its Pittsburgh-Philadelphie fre- 
quencies to four daily round trips should not occasion any appreciable di- 
version from Allegheny; moreover, the merger will result in a reduction of 
a competitor to Allegheny in that market. United contends that because of 
the two-plane restriction Allegheny would not be affected in the Harris- 
burg-New England markets; that Allegheny would not be affected in relation 
to the Washington/Baltimore/Pittsburgh/Philadelphia/New York traffic to 
New England points as United's authority after the merger will be the same 
as it is now. 

POSITIONS AND EVIDENCE OF INTERVENORS 

Of the 13 air carriers granted leave to intervene herein, two (Braniff 
and Western) did not appear at the hearing or submit briefs or statements 
of position; three (American, TWA, and Lake Central) offered no evidence, 
made no statement at the hearing, and filed no briefs or statements of posi- 
tion; and two (National and Riddle) offered no evitience but filed briefs. 
The remaining six submitted exhibits and filed briefs in which they oppose 
approval of the merger in the form proposed; however, most of them also 
suggest approval subject to certuin conditions and limitations on the ai 
thority of the surviving carrier. The positions and evidence of the inter- 
venors as set forth in their exhibits and briefs are summarized hereinafter: 
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Northwest: Northwest submits that the proposed merger is adverse to 
the public interest and cannot be approved. It contends that combining 
Capital and United would make United the largest domestic trunkline car- 
rier, would establish monopolies in many leading markets, would result in 
the diversion of substantial revemes from smaller earriers, and ould 
create further competitive imbalance in the industry. | 
Northwest contends that combination of United and Capital will result 


| 
‘in an unwarranted concentration of power in a single carrier. It) bases 


l 
that claim upon the following "significant measurements" as of September 30, 


Percent Capital/United Percent United/Capital 
of Domestic Trunklines of Next Largest’ Trunkline 


fsasets 129 |: 
otal Operating Revenues 18 
Passenger Miles 18 iC 
Revenue Ton Miles 122 | 
Passenger Originations 136 | 

Its exhibits show that United by acquiring Capital would obtain access 
to 25 of the 31 cities east of Chicago and New Orleans each having @ popu- 
lation in excess of 200,000. United would increase its access to United 
States population by 24 percent and thereby have access to 7% percent of 
the population served by all domestic trunklines. United's access to passen- 
ger traffic in the top 100 city pairs would be increased by 2 percent, 
giving United access to 71 percent of the total United States traffic in 
such markets, and United's access to these major passenger-mile markets 
would be increased to 66 percent of the entire industry total. 

Northwest points out that acquisition of Capital by United will elimi- 


nate competitive service and create monopolies in 19 air traffic’ markets 
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(see Appendix B), which markets in 1958 accounted for 827,000 local passen- 
gers. Four of the markets losing competitive service (New York-Cleveland, 
Chicago-Cleveland, Detroit-Philadelphia, and Cleveland-Philadelphia) rank 
among the top 100 city pairs in number of interstation passengers. North- 
west's witnesses pointed out that ten of the foregoing 19 markets are 
larger than the largest of the markets which will receive first competitive 
service under the merger. A witness testified that for each passenger re- 
ceiving first competitive service under the merger, 25 passengers will lose 
competitive service on the basis of 1958 traffic. 

On brief, Northwest argues that the merger will give United such a 
degree of control over air transportation in 19 significant markets in 
which Capital is its sole competitor as to constitute a monopoly between 
these points and thereby seriously restrain competition. Accordingly, it 


contends that the merger mst be disapproved under the language of sec- 


tion 408(b). It argues that even if the Board could otherwise find the 


merger in the public interest » it has no power to approve it as the lan- 
guage of the statute does not permit a discretionary finding that the 
monopoly is otherwise required by the public interest or that restraint 
is reasonable under the circumstances. 

In answer to the statement that these markets account for only 4.2 
percent of Capital's traffic, Northwest asserts that it is the significance 
of these markets in and of themselves and not their relationship to Capi- 
tal's total traffic that is important. It contends that these 19 markets 
represent a significant, relevant competitive market; the fact that they 


ao not represent a large part of Capital's total traffic has no bearing 
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on the issues raised by settion 408(b). In fact, it argues that the Board 
placed Capital in a competitive position in many of these markets for the 
express purpose of providing needed competition to United. | 

Northwest points out that the combined United-Capital systen would 
almost duplicate its domestic route structure. Northwest asserts that in 
the past it has obtained 38 percent of its domestic passenger revemes in 
markets where it faced competition with United and competes with Capital 
in markets which generate 33 percent of Northwest's domestic revemes, but 
if the merger is approved, Northwest would be faced with competing for 62 
percent of its domestic revenues in competition with the new carrier 
"vhich would be five times Northwest's size" in terms of operating reve- 
mues. 

As previously stated under the discussion on diversion, Northwest 
asserts that the merged carrier would have diverted between $6,815,000 
and $9,/00,000 in revenues from Northwest for the year ended ly 31, 
1960. The $9,400,000 figure is equivalent to 11 percent of Northwest's 
total domestic operating revemmes for the year 1959. Northwest ockenns 
that loss of such a significant part of its revemues would resait in 
losses for its domestic operations and would seriously aie such 
operations. | 

Northwest on brief asserts that the total diversion from all af- 
fected trunklines, estimated at about $32,000,000, amounts in 2 year to 
the price paid by United for Capital's assets. It asserts thet ina 


single. year United's competitors will have suffered a loss greater than 


the cost of the merger, which losses will be repeated over the years. 
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Northwest, therefore, argues thet there is no public interest requirement 
for the merger; instead, the sole benefits are to the private interests of 
those involved. 

Moreover, Northwest maintains that the size and dominance of the 


merged carrier would seriously hamper Board efforts to attain a greater 


degree of competitive balance in the air transportation yack. It points 


out that the Board stated in the Southwest-Northeast Service Case, 

22 C.A.B. 52, that it is vital to so develop the air route structure as 
to tend to decrease, rather than increase, the gap between the relative 
size of the Big Four carriers and the smaller trunks. It points out that 
under the application of this policy, the Big Four carriers' share of 
domestic trunkline traffic from 1955 to the year ended June 30, 1960, 
declined from approximately 75 percent to 68 percent. But, it asserts, 
approval of the merger would increase the share of the Big Four from 68 
to 74 percent. It further asserts that the gap by which the merged car- 
rier would exceed American, the next largest carrier, would exceed the 
Northwest domestic system. 

Northwest argues that United does not need strengthening or access 
to additional traffic; that it already has almost 50 percent greater access 
than any other trunkline to domestic passengers travelling over 300 miles; 
that United in the third quarter of 1960 reported the largest earnings of 
any like period in the history of the company; and that its net profits in 
this period were $6,000,000, an increase from $6,965,000 for the corresponding 


period of 1959. 


Stee | 


Moreover, Northvest argues that United would never have been seri- 
| 


ously considered for all or any significant part of the routes served by 
Capital in a normal proceeding under section 401 of the Act; in fact, 
that United has been refused such new authority in some instances because 
of the Board's findings that there was need for a regional carrier or be- 
cause of the policy of strengthening the weaker carrier. It points out 
that Capital has been given authorizations since 1947 in accord with this 
rolicy which give it access to almost 3,000 ,000,000 additional passenger 
miles per year. Thus, according to Northwest, the effect of the merger 
will be to enable United to obtain indirectly what it never would have 
been granted under the normal route process. | 

Northwest asserts that the proposed merger is not the only solution 
to Capital's financial problems. A Northwest witness referred to Board 
Order E-15134 as indicating other available remedies, dnetuding |(2) tem- 
porary subsidy relief for Capital, (2) the possibility that certain of 
Capital's routes should be altered or suspended, (3) the elimination of 
unprofitable segments and services of Capital, and (4) consideration of 
whether certain of Capital's routes should be transferred to other car- 
riers. | 

Pointing out that the chairman of Capital's Board of Directors 
testified that if a solution could be found for the satisfaction of 
Capital's debt and competitive equipment acquired Capital's routes could 
be operated profitably, Northwest. suggests that temporary subsidy relief 
-can be made available to Capital pending the Board's Sc its problems 


and possible solution. 
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Northwest believes that it is highly unlikely that Vickers will 
press forward with foreclosure and liquidation if the merger is not ap- 
proved. It argues that repossession of Capital's fleet of equipment 
would not be feasible in today's aircraft market; that the only practical 
approach for Vickers would be to permit continuation of Capital's opera- 
tions through a receiver, if felt necessary to protect its interests, 
with the carrier seeking subsidy relief; and that the company could then 
pursue some or all of the above-cited’ alternatives as a means of finding 
a solution to its problems. 

Delta: Delta opposes "the present merger proposal as it is offered 
by United, Capital and Vickers on an ‘all or nothing' basis." Delta urges 
that the merger be approved, if at all, only subject to "modification" 
prohibiting the transfer of route 51 as presently constituted to the sur- 
viving carrier. If the Board should decline to require modifications or 
impose conditions, then Delta urges that the merger ve denied but that 
the order of denial be accompanied by appropriate indication of the changes 
or modifications in the original agreement which would lead to early ap- 
proval of the agreement as modified. 

Delta suggests three alternative conditions “which would render ap- 


proval of the merger consonant with the public interest and the existing 


economies of operation in the area of route 51" In the order of prefer- 


ence, these suggestions are: (1) The Board could impose a condition 
prohibiting nonstop operation in the following eight markets: Atlanta- 


_ Washington, Atlanta-Baltimore, Atlenta-Philadelphia, Atlante-New York/Newark, 


- 43 - 

New Orleans-Washington, New Orleans-Baltimore, New Orleans-Philadelphia, 
and New Orleans-New York/Newark. (2) The Board could (a) refuse to trans- 
fer the Asheville-New Orleans portion of segnent 2 and the New geen 
New York portion of segment 3 of the route 51 certificate and (») substi- 
tute a new condition No. 4 to the route 51 certificate providing : that 
flights serving either New York or Philadelphia or a point on wepment 1 
of rovie 51 south of Pittsburgh mst also serve Pittsburgh. (3) te 

myard could impose a condition prohibiting one-plane service between New 
Orleans or Atlanta and Washington, Baltimore, Philadelphie, or New York. 
According to Delta, any one of these three conditions would have the prac- 
tical effect of prohibiting United from inaugurating service in markets 
which Capital has virtually abandoned and where Delta and Eastern have 
acquired equipment and facilities and are now providing all services 
needed. 

Delta on brief contends that the "issues and evidence vere arbi- 
trarily restricted to presentation of the merger agreement on an 'as-is- 
or-nothing' basis." Delta submits that the applicants' insistence that 
the case be restricted to the issue of approval or disapproval be an "as 
is" basis and the hearing of the case on that basis, thus foreclosing 
Delta from introducing evidence or argument concerning modification of the 
agreement or imposition of terms and conditions involving termination, 


suspension, or transfer to a carrier other than United of certain por- 
| 


tions of the existing Capital authority, are "“smproper and contrary to 


law." 
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Delta agrees that the Capital dilemma mst be solved, but it contends 
that the solution presented by the applicants is not necessarily the an- 
swer; that three other possibilities present themselves. One, Capital is 
entitled to subsidy support of its operations. A second solution is bank- 
ruptcy for Capital. Delta says that "bankruptcy is preferable to the 


visitation of uneconomic levels of competition upon routes such as New 


York-Atlanta-New Orleans and the eventual diminution of Delta's profit on 


this route to the point where it, like Capital, must withdraw services or 
incur the consequences of uneconomic operations.” According to Delta, the 
solution of Capital's problem which would merely transfer that carrier's 
problem to Delta is no solution at all. 

Delta's third suggested solution is "a sensible and sound merger, 
one which will have a minimum impact upon Capital's creditors, stock- 
holders, and employees but at the same time cause the least harm to the 
creditors, stockholders, and employees of Capital's present competitors." 
Delta maintains that the antimonopoly provisions of section 408(b) re- 
quire disapproval of the merger on an "as is" basis as submitted by the 
applicants. 

Delta points out that combining United, which now serves 82 cities 
over a 14,000-mile route system, and Capital, which now serves 60 cities 
over a 6,516-mile route system, would comprise the largest single airline 
in the world and would be about 2 percent larger than American Airlines, 
now the largest trunkline carrier. Delta also points out that in certain 
major markets Capital and United now control the handling of essential 


treffic movements and that in three of these markets (Chicago-Cleveland, 
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Cleveland-Philadelphie, and Detroit-Philadelphia), United and Capital now 
carry more than 99 percent of the total traffic. Each of the three city 
pairs has traffic in excess of 100 passengers each way per day. In addi- 
tion, Delta points out that United and Capital carry over 9% percent of 
the total traffic of 464 passengers each way per day in the Clevelana- 
New York market. It is pointed out that TWA, which holds restricted 
Cleveland-New York authority, operates only one daily round trip in the 
market and carries only 3. 4 percent of the total traffic. Delta argues 
that this situation falls clearly within section 408(b), prohibition 
against the formation of monopolies by merger, and as @ result the Board 
cannot approve the merger as presented. | 

Delta insists that if United is allowed to take over the cepital 
system without modifications necessary to preserve the Board's past 
efforts to establish a balanced competitive route structure, then a@ major 
step will be taken towards "absolute domination of the air transport in- 


dustry by American, United, and TWA." Delta further asserts that this has 


already "been indicated in this case by the obvious lack of opposition to 


the merger on the part of American and TWA." 

Therefore, according to Delta, by not expending the issues, or in- 
stituting an investigation and by hearing the case on an "as-is-or-nothing" 
basis, the Board is placed in the position where the merger cannot be 
legally approved because mere approval would result in the creation of 
monopolies restraining competition in major air markets, and at the same 
time the Board cannot modify the certificates of United, cepital, and 


other trunklines in the area in order to avoid creation of s2egal 
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monopolies which would arise through approval of the merger. Accordingly, 
it is Delta’s contention that the Board is legally prohibited from ap- 
proving the merger as presented by the applicants and as tried before the 
Examiner. 

Delta argues that the claimed public benefits of the merger are il- 
lusory. Delta, as well as Northwest and Eastern, disputes the statements 
of Messrs. Patterson and Neelands that the bankruptcy of Capital would 
seriously affect the credit of the airline industry. According to Delta's 
executive vice president (administration), disapproval of the merger souls 
not have any adverse effect on Delta's financing. On the contrary, he 
believed if the merger is approved and United operated the volume of serv- 
ice it has proposed the impact on Delta's earnings would be so significant 
that it would be more difficult for Delta to arrange financing on a seatis- 
factory basis in the future than if Capital “went down the drain." 

Delta maintains that Capital's stockholders are and have been re- 
spcnetelt for Capital's management, both past and-present, and if Capi- 
tal's dilemma is the result of action by management, then this failure of 
management mst be paid for by the stockholders. - But, Delta insists, "the 
payment mst be made by Capital's stockholders, not Delta's." 

Delta further states that "there is little need for sympethy with 
the British creditor (Vickers), and perticularly if the cost of paying off 
the British is to be subsidized by unfair and uneconomic diversion of reve- 
mes from Delta." According to Delta, the British knowingly entered into 4 


shaky deal under "an arrangement which no responsible U. S- aircraft memn- 


tacturer hed been willing to undertake" and “if the deal vent sour," the 


Boerd should apply caveat venditor. 
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Delta argues that the evidence shows that the transfer of route 51 
would contribute nothing towards United's goal of easing its existing east- 
west operating restrictions; that it will have no significant effect upon 
alleviation of United's seasonality imbalance since the seasonality patterns 
of United and Capital are virtually identical; that the ability of United to 
obtain increased revenues as a result of the merger isa negative, rather 
than a positive, public interest factor, particularly when Unite is 
strengthened at the expense of Delta and Eastern or other carters engaged 
in a ecapetitive equipment race which has left them without significant 
recent profits and with a question mark on their ability to finance further 
equipment improvements. 

Delta also points out that approval of the transaction would not re- 
sult in lower fares in any markets and that United proposes no service 
improvements vis-a-vis the services already provided by Delta and Eastern 
in competitive route 51 markets. Delta asserts that, in fact, capital has 
literally abandoned major route 51 markets and that Delta and Eastern have 


financed and equipped themselves to provide all the needed services and 


have taken up the slack left by Capital's withdrawal. It points out that 


Capital operates no pureecet service, no day coach service, or no all- 
cargo service in major route 51. markets whereas Delta and Bastern provide 
pure jet service, day coach service, and all-cargo service. 

Moreover, Delta asserts that there is no naturally sntegrated pat- 
tern of air service between route 51 and United's east-west system. It 
points out that route 51 in general end the New york-Atlanta lew Orleans 


segment in particular constitute e separate route systen exteniing southward 
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at an acute angle and reaching away from the eastern portion of the prin- 
“cipal routes of both United and Capital. Delta states that the lack of 
integration is indicated by the fact that of the 40 certificated cities 
on route 51, only 8 are served by any United route whereas of Capital's 
hO route 51 cities, 17 are served by Delta. Moreover, it says approval 
of the merger would eliminate competition between four pairs of major 
cities on the systems of United and Capital, would reduce competition 
between 19 such pairs, and would provide first competitive service between 
only four pairs. Delta argues that the 4nelusion of route 51 in the merged 
system will not create an integrated pattern of air transportation but. will 
simply put under one management two presently independent operating systems 
serving different territories and different needs. . 

As pointed out under diversion estimates, Delta's exhibits show that 
at travel levels which existed in the year 1959, under its proposed plan 
of operation for Capital's routes United would have diverted about 
$2,000,000 in revemes from Delta. Delta says that use of 1959 data sub- 
stantially understates Delta's current participation since it did not 
fully reflect Delta's pure-jet operation and also overstates Capital's 
current participation; that, therefore, based on the Board's origin-des- 
tination sampling survey information for the first six months of 1960, 
United's actual diversion from Delta would have been more than $2,500,000. 

During the year ended June 30, 1960, Delta's system earnings, €x~ 
cluding the estimated effect of service interruptions by competing car- 
riers caused by labor difficulties, totalled $2,238,000 after texes. ‘Thus, 


Delta asserts, loss of more than $2,000 30,000 of = income through diverted 


29 = 


revenues during the fiscal year ended June 30, 1960, would have eliminated 


Delta's earnings for that period. 

Delta's traffic witness stated that these losses do not represent the 
true amount of diversion Delta would sustain if the merger is approved be- 
cause the Delta diversion estimates were prepared on the assumption that 

Delta would continue to operate @ fully competitive pattern of service. 
Delta's witnesses asserted that route 51, and in particular the New York- 
At2anta-New Orleans segment, is unable to support multiple competition in 
the jet age. Based upon traffic estimates and the volume of service 
planned by Delta and Eastern, plus United's proposals as submitted herein, 
Delta says that the route will not support that volume of service » 80 Af 
United does what it has said it will operate as a minimum, some one of the 
three carriers will suffer extreme diversion and eventually be required to 
reduce schedules. In view of the relative size of United, Delta, and 
Eastern, Delta thinks it would suffer the greatest relative mart and be 
required to "give" first; that if this happened, instead of losing approxi- 
mately $2,000,000 per year Delta would lose in the neighborhood of 
$10,000,000 diverted to poth the services of United and Eastern. 

On the basis of the foregoing and other facts of record, Delta con- 
tends that the merger as presently proposed (1) would not result in sound 
integration of United's and Capital's systems, particularly with respect 
to route 51, with the result that the merger would provide no significant 
new public service penefits, (2) would not improve existing pareicen in 
markets already competitively served, and (3) would result in financial 


jeopardy of one or more carriers not parties to the transaction, thereby 
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establishing a definite trend towards big-carrier monopoly in the airline 
industry. Therefore, Delta submits that the merger mst be denied or ap- 
proved only subject to the specific conditions Delta has proposed. 

Eastern: It is the position of Eastern that the merger as proposed * 
is so repugnant to the public interest as to require disapproval but that 
the merger could! and should be approved with "the condition that those 
segments of Capital's route 51 which run between New Orleans and New York 
and between Atlanta and Florida cities not be transferred to United." 

Eastern argues that approval of United's proposal on an "all or 
nothing" basis with the transfer of the New Orleans-New York and the 
Atlante-Florida markets of Capital to United would contravene the princi- 
ples which guide the Board in fashioning a sound air transportation system 
and would be contrary to the public interest because: (1) the New Orleans- 
New York segment could not be integrated into United's system; (2) United's 
seasonality index would be virtually unchanged by acquisition of the New 
Orleans-New York and the Atlanta-Florida segnents; (3) the transfer would 
not make possible efficient or economical operations over the New York-New 
Orleans or the Atlanta-Florida segments because the traffic necessary to 
support United's schedule proposals 4s not and will not be available; and 
(4) transfer of the New Orleans-New York and the Atlanta-Florida authority 
to United would result in disruption of. competitive balances and would 
jeopardize the interests of Eastern and other carriers. 

The Eastern claim that there is virtually no route integration be- 
tween Capital's route 51 and United cities is based in part upon an exhibit 


showing that of the 12,030 passengers moving between Capital cities on 
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route 51 and points on United (as shown by the September 1958 survey), only 


66, or 0.55 percent, moved on the Capital-United routing, and of all the 
186,000 passengers in the September 1958 survey period who originated or 
terminated at these same route 51 cities, only 66, or 0.035 percent, used 
the United-Capital routing. Eastern says that this means that only 31/2 
passengers out of 10,000 would travel over the merged carrier's system 
between United points and Capital points exclusive to route 51. ‘Eastern 
points out that Capital's southwest-northeast New Orleans-New York segnent 
and United's east-west transcontinental routes meet at three points 
(Washington/Baltimore, Philedelphia, and New York) but do not join; that 


the routes do not flow into one another; and that they do not even inter- 
i 


sect at right angles but strike at acute angles. 

According to Eastern, the New Orleans-New York: segment is not at all 
complementary to the United system, and the tacking of that southwest- 
northeast route onto United's east-west system would not enable | United to 
provide any of the claimed new first one-carrier service, vould not au- 
thorize it to provide any first competitive service, and would ak relax 
any restrictions on United's service. ‘Thus, Eastern contends , the New 
Orleans-New York route could not be operated as an integrated part of the 
merged carrier's system but could be operated only as an outlet for jet 
time not otherwise utilized on United's transcontinental operations » which 
equipment routing would not be responsive to & public need but would re- 
sult in wasteful uneconomic competition for Eastern and Delta. 

Eastern asserts that United's seasonality argument is without merit; 


that irrespective of what the Florida routes might do for United's 
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seasonality problems, the New Orleans-New York route segment would make 

no discernible contribution as winter traffic over that route does not 
expend sufficiently to offset any decline in United's trafiic flows during 
the same period. 

Eastern argues that the New Orleans-New York and Atlanta-Florida seg- 
ments cannot support United's proposed scheduling in addition to those of 
Eastern and Delta over these segments. Eastern asserts that there is no 
justification for United's assuming there will be a 2 percent increase 
in traffic between 1959 and 1961 in markets which did not grow 20 percent 
in the four years 1955-1959; that neither Eastern nor Delte expects amy 
such growth in those markets, but even if it did occur, the area could 
not economically support three carriers. 

It is Eastern's position that Capital's experience demonstrates that 
the New Orleans -Atlanta-New York segment of route 51 is incapable of sup- 
porting three-carrier competition. It points out that the frequency of 
service in the New York-Atlanta market has fluctuated from 12 flights 
daily southbound in March 1955 to 29 daily flights in March 1958 and back 
to 20 flights in March 1960. Eastern also maintains that experience in 
the New York-New Orleans market is similar and that Capital never operated 
nonstop schedules and presently offers no through-plane service. South- 
bound schedules in the New York-New Orleans market have fluctuated from 
h in March 1955 to 3 in March 1956, up to 13 in March 1957, back to 12 


in March 1958, down to 9 in March 1959, and & in March 1960. 
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Eastern asserts that the operation of large jets in these raprkets 
and the contemplated addition of high-density jet schedules will pecessitave 
a further reduction in the number of flights. Eastern characterizes the 
argument that Capital withdrew from the area because it lacked competitive 
equipment ‘as "somewhat far fetched" as the only markets along the New 
Orleans-New York segment which have received jet service are those be- 
tween New York and Atlanta begun late in 1959 and between New York and New 
orleans begun in April 1960. ‘Therefore, Eastern contends that Capital's 
abandonment of route 51 markets was caused by lack of traffic to support 
three carriers. | 

Eastern also asserts that Capital's failure to offer through-plane 
service between New York and New Orleans and its failure to provide more 
that a single night coach between New York and Atlanta cannot be ‘explained 
away wholly by a lack of jet equipment; that Capital historically was not 
an effective competitor in the market and never operated nonstop between 


New Orleans and New York. Eastern contends that these markets will not 


support three carriers in the jet age because they did not even do so in 


the piston ere. 

Eastern contends that transfer of the New Orleans-New York and the 
Atlanta-Florida authority to United would result in a atawdptacn of cam- 
petitive balances and therefore the merger mst be disapproved. : It 

argues that disruption of competitive balances was one of the reasons 
for disapproval of the proposed merger of American end Mid-Continent 
(American Air., Control of Mid-Continent Air., 7 C.4.B. 365)- It refers 


to Board actions in other proposed mergers where the merger ‘would result 
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in undue disruption of competitive balance and the Board disapproved and 
suggested other alternatives (Southwest-West Coast Merger Case, 14 C.A.B. 
356) and where the Board conditioned approval of the merger upon the 
transfer of certain operating authority (North Atlantic Route Transfer 
case, 11 C.A.B. 676). 

Eastern characterizes as invalid the United claim that operation of 
Capital's routes would not affect competing carriers any differently than 
the operation of those same routes by a financially healthy Capital. In 
the first place, Eastern says, there is no financially healthy Capital 
and it is difficult to recall when Capital could be placed in that cate- 
gory; secondly, United's use of its transcontinental operations, resources, 
and large jet fleet would have a "tremendous impact upon the smaller car- 
riers along the New Orleans-Atlanta-New York segment of route 51 and be- 
tween Atlanta and Florida." 

Although ‘there is no traffic integration between the routes and 
cities on United's routes, Eastern asserts, United could divert unutilized 
jet equipment from other routes into the South to compete with Eastern and 
Delta. Eastern points out that Capital never posed such a threat to it or 
Delta as neither Capital nor Eastern nor Delta with relatively limited and 
short-heul route authority could obtain a jet fleet comparable in size to 
United's. 

Eastern states that United's proposed schedules would be competitive 
with segments of Eastern's flights which produced over 55 percent of 


Eastern's domestic revemues in the year ended June 30, 1960. “Eastern 


aseerts that the load factors on those flights and other segments are now 
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"distressingly uneconomic” and that with more intense competition many of 


these flights would suffer even worse from declining load factors and 
would necessarily be discontinued for lack of traffic support. | 
Eastern's witnesses asserted that enormous diversion from Eastern 
would actually take place if United operates its proposed schedules. For 
the year 1959 it estimates minimum diversion as the result of the proposed 
merger of $6,639,000 and for the year 1960 minimm diversion of $7,596 ,000. 
Eastern says that United's claim that removal of Capital from certain 
markets served by both Capital and United would assist Eastern is “absurd.” 
Eastern contends that in such markets as Cleveland-Pittsburgh and Detroie= 
Pittsburgh the merger would not remove a competitor in any real isis but 
would simply give United unrestricted authority and therefore make United 
a stronger competitor in those markets. 2 
Eastern's witnesses testified that over $255,000,000 anmally of 
Eastern's revenue potential at 1959 levels was exposed to diversion by 
other carriers in major cases decided since 1955; that as a result the 
carrier is operating at a substantial loss and the confidence of its stock- 
holders and morale of its employees have been adversely affected. Eastern 
argues thet its prospects of recovering from the "competitive ons Jeught of 
the 1955-59 era” would be endangered by the proposals to intensify the com- 
petition over the New Orleans-New York and the Atlanta-Florida seguents; in 
addition, Eastern has made equipment commitments to serve the markets cer- 
tificated to it, based on its participation competitive with Capital, and 


Eastern now finds that after having committed itself to assume "in some 
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substential part the certificate obligations of Capital," it is faced with 
the prospect of United's injecting its jet fleet in the Eastern/Capital 
markets. 

Eastern maintains that the substitution of United for Capital in the 
markets would only further depress load factors on Eastern's operations 
ana render mich of its new equipment surplus to any need. Eastern con- 
tends that in view of the distressing situation in which it has been 
placed by mitiple competitive awards since 1955, the Board needs the op- 
portunity to adjust the competitive balance of Eastern's system and that 
this proceeding, in a limited way, brings such an opportunity for the 
Board to correct competitive abuses and excesses. 

Eastern further contends that United can Meta no improved service 
benefits from the merger which could not be provided without the New 
Orleans-New York and the Atlanta-Florida authority. Eastern further 
argues that the factors urged by the applicants in support of the merger 
are not of commanding importance and that if forced to choose between the 
"311 or nothing” demands and disapproval, the Board should disapprove this 
merger. According to Eastern, no real public need would be left unfilled 
if the New Orleans-New York and Atlanta-Florida segments of Capital's 
-route 51 were not transferred to United. 

: Eastern also argues that the Board has no responsibility to indem- 
nify Capital's stockholders cr creditors as Capital cannot lay any re- 
sponsibility for its difficulties to the Board. Eastern also takes the 


position that the credit of any airline or the. credit of the industry 


will not de injured by acceptance of Eastern's. position that approval of 
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the merger contain an appropriate condition against the transfer of the 
New York-New Orleans and the Atlanta-Florida authority to United. On the 
contrary, Eastern contends, such would, if anything, encourage the finan- 
cial community to have confidence that the Board will, when presented with: 
an opportunity, take action to alleviate unsound situations resulting from 
excessive competition. | he 
Continental: Continental opposes the merger because of a) the ad- 
verse effect of the merger on the competitive balance of the donéstic air 
transportation industry and (2) the adverse effect of the merger ‘on Conti- ~ 
nental. It argues that *the “unprecedented size and dominance” of the 
merged company would undermine the goal of a reasonable degree of competi- 
tive balance in the air transportation system and would completely reverse 
the trend towards parrowing the gap between the Big Four carriers and the 


smaller trunklines. It asserts that the total diversion of revenues from 


the carriers affected would be so great that these carriers, rather than 


United, would be paying the cost of the merger. 

Continental contends that it would suffer a significant loss of 
revenues as a result of this merger as Continental would cease to have 
the aid of Capital as a connecting carrier at Chicago. As heretofore 
stated.under diversion estimates, Continental estimated that it would 
have experienced actual diversion of $670,000 in revemes during the year 
1961. Continental contends that the loss of this revenue could have 
gericus adverse effect upon its operations. | 

National: National on brief takes the position that any sige of 

Pe 


approval should specify that United's route authority does not encompass 
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through-plane service between Boston and Norfolk/Newport News. This re- 
quest is based on the position taken during the hearing by counsel for 
‘Waited that the existing restrictions in United's certificate for route 1 
and Capital's certificate for route 51 would not preclude United from 
operating througn one -plane service between Boston and Norfolk/Newport 
News. National says that such an interpretation of the restrictions in 
the certificates of United and Capital would constitute an unreasonable 
and perverted construction of the terms and conditions in the certificates 
in conflict with the Board's intent in issuing such certificates. 
United's certificate for route 1 contains the following restric- 
tion: 
"(12) Flights over the route described in subparagraph (c) 
of Segments '1,' '5' and '6' serving points north of 
Baltimore, Md., shall originate at Toledo, Ohio, or 
a point west thereof." 
Segment "c" of United's route extends from Boston via Hartford/Spring- 
field, Newark, New York, Philadelphia, and Baltimore to Washington and 
thence west to Toledo and beyond, subject to the restriction stated above. 
capital's authority to operate between New York/Newark, Philadelphie, 
and Newport News/Norfolk over route 51 is restricted as follows: 
"(9) Flights on segment '3' serving points north of Norfolk 


or Newport News, Va., shall originate or terminate at 
Norfolk or Newport News, Va." ; 


Capital's route 51 includes segnent "3" which extends from New York/Newark 


vie Philadelphia, Baltimore, and Washington to Norfolk and Newport News and 


peyond, subject to the restriction quoted above. 
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Apparently it is the position of United that flights operated from 
Norfolk/Newport News to Boston via a junction point between routes st and 
51 will not be violative of these restrictions so long as the fight 
originates at Toledo or a point west. It is National's position that 
such an operation would be violative of both restrictions since saith a 
flight would not originate at Norfolk or Newport News, and edaitionsly, 
the restriction on United's service requiring that flights over segnent 

"oe" shall originate at Toledo or beyond does not Restoran contemplate 
operations off route 1 to other points as an incident of the service. 
National ‘asserts that if a flight originates at Norfolk or Newport News 
4t cannot serve Boston under the terms of United's certificate. if it 
does not originate at Norfolk or Newport News, then it cannot aa 
over segment 3 of Capital's route 51 petween Norfolk/Newport Tews, ; Phile- 
delphia, and New York. 

National on brief requests that the Examiner rule that the restric- 
tions in the existing certificates of United and Capital do not authorize 
through-plane service between Boston and Norfolk/Newport News or, in the 
alternative, that the Examiner find that the public interest requires a 
condition on the approval of the transfer of Capital's routes to United 
that United shall not operate through-plane service between Boston and 
Norfolk/Newport News. 

Riddle: Riddle entered an appearance but did not submit evidence 
or participate in the hearing through examination of witnesses. on brief- 
4t argues that the merger would cause serious harm to Riddle end mst be 


/ 


@isapproved. It points out that under the merger United would be 
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substituted for Capital as a competitor of Riddle in a number of markets, 


including Cleveland-Miami, Atlanta-Miami, Atlanta-Jacksonville, and 


Atlanta-Tampa/St. Petersburg. According to Riddle, Capital has offered 


virtually no all-cargo service but United "is one of the strongest freight 
operators among the combination carriers" and the merger would therefore 
in effect create a new competitor for Riddle in those markets. 

While Riddle contends that the merger mst be disapproved, it fur- 
ther submits that if the Board determines the merger should be approved, 
approval should be made subject to the condition that United may not 
operate any all-cargo aircraft on the routes presently certificated to 
Capital. 

Allegheny: On brief Allegheny contends that unless safeguards are 
provided the merger will result in exposure of many important Allegheny 
markets to serious and unnecessary diversion. Allegheny contends that 
the Board mst find that acquisition of unrestricted authority by United 
in certain key markets would net be consistent with the public interest 
and that the following terms, conditions, and modifications should be 
attached to any approval: (1) Capital should not be permitted to transfer 
its east-west route 51 certificate authority at Harrisburg, Pennsylvania ; 
(2) United should not be permitted to operate turn-around service between 
Philadelphia and Pittsburgh but should be subject to the current long-haul 
restriction in its certificate for route 1 relating to service in this 
market; and (3) United's service at Boston, Providence, and Hartfora/ 
Springfield should contime to be subject to the "Toledo" restriction 


contained in United's certificate for route 1- 
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Allegheny says the evidence of record requires a finding that (1) 
transfer of Capital's dormant operating authority to carry local traffic 
between Pittsburgh and Philadelphia on route 51 would expose Allegheny to 
serious diversion and that such authority mst be excluded from the trans- 
fer and (2) transfer of Capital's dormant operating authority to serve 
Harrisburg on route 51 would expose Allegheny to serious diversion. 

Capital is certificated to serve Harrisburg on two routes--north and 
south on route 34 and east and west on route 51. Capital provides north- 
south service at Harrisburg but has not provided east-west service at 
Harrisburg for several years and has a pending application, Docket 1614, 
for deletion of Harrisburg from both routes H and 51. | 

Harrisburg is served on segments 3 and 7 of Allegheny's route 7, 
and Allegheny provides 23 departures daily at Harrisburg with direct serv- 
ice to New York, Philadelphia, Washington, Pittsburgh, Detroit, and Cleve- 


jana. For the year ended June 30, 190, Harrisburg was Allegheny's third 


most important point in terms of passengers originated with approximately 


52,000 passengers boarded during that period. 

Allegheny estimates that eight major Harrisburg markets will gen- 
erate 74,942 passengers and $2,755,000 revenues ‘for Allegheny in 1961. 
It points out that Capital has abandoned service between Harrisburg and 
New York, Philadelphia, Cleveland, Detroit, end Pittsburgh, but if United 
acquires Capital's authority to provide service ir those markets, Alle- 
gheny's exposure to diversion would be serious because United will be 
able to participate on an unrestricted basis in the eeriduaseuen York 
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and the Harrisburg-Pittsburgh markets. These two markets generated almost 
44,000 passengers for Allegheny in the 12 months ended August 31, 1960. 

Allegheny also points out that Capital's Pittsburgh-Philadelphia eu- 
thority is dormant; that as of July 1960 Capital offered no service in the 
market. United's present service between Philadelphia and Pittsburgh is 
restricted since all flights serving Pittsburgh mst originate at Omaha 
or beyond and serve Chicago, and United provides only one round trip daily 
in the market. Allegheny estimates that in 1961 it will-carry 91,000 pas- 
sengers in this market, generating 2,000,000 pessenger miles and $1,489,0C0 
in revenues. 

Allegheny points out that United intends to increase the Pittsburgh- 
Philadelphia service if the merger 1s approved to a minimm of four daily 
round trips. Allegheny maintains that this quadrupling of United's fre- 
quencies will have serious impact on the penefits which Allegheny derives 
in this market and that United should not be permitted to operate turn- 
around service in the market. 

Since February 23, 1960, Allegheny has been certificated to operate 
between Washington end Boston via various intermediate points, including 
paltimore, Philadelphia, Hartfora/Springfield, and Providence. Both Capi- 
tal and United hold Washington-New York euthority but Capital holds no- — 
authority north of New York. Allegheny contends that if United is per- 
mitted to combine routes 1 and 51 authorities freely, the beneficial 
effect of the restrictions in the present United and Capital certificates 


would be substantially diminished since United would be able to operate 


services from New England points to the south over Capital's route 51 vy 
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route junction at New York, Philadelphia, Baltimore, or Washington. Alle- 
gheny takes the position that the authority of the merged carrier will still 
pe subject to the "Toledo" restriction contained in United's certificate for 
route 1, but it urges that if the merger herein is approved, the Board make 
cleer that the restriction will continue to apply to United's operation. 

Mohawk : Mohawk says the merger of Capital and United could be seri- 
ously harmful to Mohawk unless, as @ condition of approval, @ restriction 
is imposed against "United's providing single-plane service vetween Buffalo, 


New York, end Detroit, Michigan.” | 
Mohawk estimates that if United is allowed to operate in the Buffalo- 
Detroit market on an unrestricted basis it would divert in excess of 50 
percent of the traffic now carried by Mohawk in this market. For the year 
ended June 30, 1960, Mohawk carried 10,312 on-line origin-destination pas- 
sengers in this market. | 
Mohawk believes that the suggested restriction against United's par- 
ticipation in local Buffalo-Detroit traffic will protect Mohawk against the 
loss of traffic revenues in excess of $300,000 anmally. It contends that 
imposition of the requested restriction on United will result in no loss 
of beneficial results of the merger but, in fact, the cities of Buffalo and 


Rochester will obtain more expeditious long-haul service to the west; that 


Buffalo and Rochester will still get the benefits of a second long-haul 


transcontinental competitive carrier as well as first one-carrier service 
to the Pacific Northwest and will also enable Mohawk to go tonvard with 
plans to provide competitive commter service in the local Buffalo-Detroit 


market . 
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POSITION OF VICKERS-ARMSTRONGS, LTD 

Vickers-Armstrongs, Ltd., through counsel appeared at the hearing 
pursuant to Rule 14 of the Board's Rules of Practice and made a statement 
of position regarding the merger. Vickers is acting for itself and as 
agent and trustee for holders of the secured promissory notes of Capital 
issued pursuant to chattel mortgage dated March 1, 1955- 

Vickers in behalf of the holders of the notes states that it be- 
lieves the merger to be a sound and practical solution of Capital's prob- 
Jems: and is willing to cooperate in bringing it about even though the then 
value of the securities and aircraft to be received by the holders was 
considerably less than the aggregate amount due them on the notes. Vickers 
also states that in light of Capital's financial position and the declining 
value of the securities for the notes, time is of the essence to the hold- 
ers and "they cannot tolerate a long further delay in enforcing their 
rights against Capital.” If the merger cannot be consummated by Febru- 
ary 1, 1961, Vickers "sees no alternative other than to press forward with 
the foreclosure action.” Counsel for Vickers affirmatively answered an 
inquiry as to whether it was his position that ". . . Vickers will take 
action to foreclose and put Capital in bankruptcy on February 2 if the 
deal is not approved by then.” 

LABOR PROTECTIVE CONDITIONS 

United's officials testified that United will offer employment to 

each of Capital's employees at wages and under terms and conditions equal 


or superior to those now enjoyed except that such offer to Capital's offi- 


cers will be at United's discretion. United will also retain all of its 
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employees with the result that no employee of either company will be de- 
prived of employment by the merger. The merging of personnel and opera- 
tions of Capital into United will take place as rapidly as possible con- 
sistent with sound business management. | 

The executive offices of United at Chicago will be the executive of - 
fices of the surviving company; personnel of Capital's executive offices 
in Washington, numbering about 620 persons, will be relocated in Chicago 
@s soon as feasible consistent with continued smooth operation a serv- 
ices over Capital's routes. It is planned to contime operation of Capi- 
tal's maintenance base at Washington as a second maintenance base until 
the Viscount aircraft are phased out of the fleet of the surviving com- 
pany. There are about 1,950 employees at this base. | 


In those cities served by both United and Capital, it is planned, 
consistent with sound business management, to integrate personnel of 
both companies at those locations to the greatest extent possible. In 
event ‘a surplus of employees results at one of the locations, they will 
be offered an opportunity to transfer to other locations. As of daigust 1, 
1960, United had 6,483 employees and Capital had 3,339 employees at those 
cities. At cities served only by Capital, it is expected that transfers 


| 
into and out. of such cities will be limited. Based upon past experience, 


. | 
United anticipates little problem in implementing its plan to offer em- 


ployment to Capital's approximately 7,600 employees. 

United is agreeable to acceptance of appropriate protective labor 
provisions. Its proposed protective conditions (shown as Appendix C) 
basically are the protective.conditions formlated by the Board in the 
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Braniff-Mid-Continent Merger Case, 15 C.A.B. 708, 720, with modifications 
developed by the Board in succeeding merger proceedings. United has sug- 
gested certain modifications "for the purposes of achieving clarity, over- 
coming problems experienced in past mergers, and promoting a fair, smooth, 
and expeditious consummation” of this merger. 

Sections 1, 2(a)-2(a), 3, 4(b), 4(a), 5(a)-(e), 5(e), 5(a), 7a), 
8(a), 9(c), 10, 13, and 14 of United's proposed conditions (Appendix C) 
are identical to similar provisions in the Braniff-Mid-Continent, Delta- 
C&S, or subsequent merger cases except for necessary changes in dates and 
names of the carriers involved. 

The suggested modifications in sections h(a), 5(£), 5(4), 8(o), and 
9(b) are for the purpose of making it clear that those provisions are 
equally applicable to organized and unorganized employees. United states 
that in these respects these modifications are in complete harmony with 
the Board's objective in revising section 3 of the Delta-Chicago and 
Southern Merger Case, 16 C.A.B. 647. 

The changes suggested by United in section 4(c) from the same nun- 
bered section of the Braniff-Mid-Continent and later protective conditions 
are designed to exclude overtime from the computation of displacement 
allowances. According to United, overtime is not automatically performed 
with such a degree of regularity as to justify its inclusion in the base 
of an employee's guaranteed work time or compensation. In the present case 
the 12 months preceding the date of possible approval of the merger are not 
representative of the amount of overtime ordinarily worked on United's sys- 


tem as that period involves the introduction of DC-8's and Boeing 720's and 
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contains proportionately more overtime than usually occurs once the early 


phases of integration of new aircraft are past. 

United also urges that inclusion of overtime in an employee's guar- 
anteed work time and compensation would place it in a difficult position 
in relation to its collective bargaining agreements. Those agreements 
customarily provide that an employee shall not be required to work over- 
time against his desires and that overtime shall be distributed ae equally 
as possible among qualified personnel. According to United, these provi- 
sions place the amount of overtime of any given employee lergely beyond 
United's control and could be construed to preclude guaranteeing any em- 
ployee the same amount of future overtime as he has worked in the past. 
Therefore, if any employee who previously refused overtime decided to 
accept overtime he reduces the amount of overtime United can offer an em- 
ployee whose displacement allowance includes overtime hours and pey; how- 
ever, United mst then make up the aipterence to the displaced employee. 

United suggests that section 6 of the pranift-#t1d-Continent condi- 
tions dealing with fringe benefits be revised to specify the particular 
fringe benefits for which protection is to be provided and to permit the 
integration of Capital's benefit plans into comparable plans of United. 
United points out that the Board in the Flying Tiger-Slick Merger Case, 
18 C.A.B. 326, recognized the ambiguity in the Braniff-Mid-Continent pro- 
vision but failed to effect the clarification necessary for an orderly 
administration of this provision. Accordingly, in the instant situation, 
"retirement, group life, and accident and sickness insurance plans" have 


been substituted for the expression "hospitalization, relief, and the like" 
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which appeared in the Flying Tiger-Slick conditions. United says that 
Capital's employees will not be adversely affected uy the integration of 
the Capital plans’ into those of United as United's retirenent, group life, 
and accident insurance programs are superior to Capital's and United in- 
tends to place ell of Capital's employees on the same status as United's 
employees in these respects. 

The modifications suggested in section 7 of the Braniff-Mid-Continent 
conditions are to overcome administrative difficulties inherent in those 
conditions because of failure to take account of the differing bases of pay; 
that is, hourly, monthly, etc., of different groups of employees. While a 
"month's pay" in prior cases is defined only in terms of daily-rated em- 
ployees, the definition wiascuen by United herein emoraces hourly and 
monthly-rated employees as well as flight personnel. 

Changes are proposed in section 9 of the Braniff-Mid-Continent condi- 
tions to achieve clarity and an orderly and expeditious procedure to assure 
employees the fair market value of their dwellings, less normal selling 
costs, in the event that they are required to move their places of resi- 
dence as a result of the merger. United says that no employee will be 
deprived of the basic protection afforded him under the Braniff-Mid-Conti- 
nent forma but, on the contrary, United is proposing to undertake a 
greater obligation then the Board has previously imposed; that is, an obd- 
ligation to pay the dwellings of all transferred employees at the Saar: 
market value if they are unable to realize that value within specified 


time periods. 
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The definition of "dwelling" has been substituted for the undef ined 
term "home" in the Braniff-Mid-Continent conditions, thereby eliminating 
disputes as to whether home includes apartment buildings, farms, or other 
income-producing property. The modification also contains definitions of 
"Pair value" and "loss" which are undefined in the Braniff-Mid-Continent 
conditions. In the case of "loss »" proposed section 9(f) excludes fees 
and expenses normally associated with real estate transactions. ‘The 
proposed revision also specifies the time within which, and the manner 
by which, the employee is to dispose of his dwelling interest. : 

According to United, the silence of the Braniff-Mid-Continent con- 
a@itions in these respects has provoked repeated disputes. United points 
out that the Braniff-Mid-Continent provision is susceptible to eo inter- 
pretation which would permit transferred employees to hold their/o1a 
homes for speculative purposes for a three-year claim period; that in 
fact they would be encouraged to do so because they could, on the one 
hand, realize profits from appreciation of real estate values without ; 
on the other, assuming any risk of loss since in the event that property 
values decline the carrier would be obligated to pay the difference be- 


tween the "fair value" as of a date prior to the merger and the price at 


which the property was sold some years later. 


The revisions proposed by United do not preclude such speculation 


by an employee, but if he elects to do so and does not sell or accept 
United's offer to uy within specified time periods, he is no longer 


eligible for the. protection provided in section 9 as revised by United. 


United maintains that. this procedure is fair since it. proposes to buy 
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an employee's dwelling at the fair market value, less selling costs, and 
to pay that employee that amount promptly upon his acceptance of United's 
offer of purchase. 

Section 11 of United's proposed conditions has no counterpart in 
the Braniff-Mid-Continent formila but first appeared in the Delta-C&S 
conditions for the added protection of unorganized members. United be- 
lieves that the expression "to settle problems of rearrangement of such 
employees arising out of and because of the merger" in the Delta-C&S 
section 11 is ambiguous and accordingly United proposes substitution of 
the words "to settle problems relating to the application of the labor 
protective provisions or of applicable labor agreements or personnel 
policies to employees affected by the rearrangement of employees arising 
out of and because of the merger." 

United takes the position that questions as to whether and what re- 
arrangements of employees should be made in effecting an efficient inte- 
gration of merging carriers are matters for management decision. On the 
other band, questions relating to application of protective provisions, 
labor agreements, and personnel policies are appropriate subjects for 
negotiation between the employee and the carrier, and if negotiations 
fail, for arbitration. According to United, the proposed revision of 
section 11 is »nased on this distinction and provides that the latter 
subjects are emoraced within its terms. 

Section ‘12 of the United proposed labor conditions is eiapie 
to section 1i of the Breniff-Mid-Continent conditions - However, unlike 


the latter, United's proposal places no salary Limit upon employees 
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eligible for protection. The only exclusions in United's proposal are of 
Capital's officers and directors and Capital employees at stations dis- 
continued by Capital and transferred to another carrier pursuant to Board 
orders after August 11, 1960, the date of the merger agreement. United 
points out that the exclusion of officers and directors is in harmony with 
Board policy as stated in the Braniff-Mid-Continent Merger Case, supra, 
and that any change in the status of Capital employees at stations dis- 
continued by Capital and transferred to some other carrier would not be 
occasioned by the merger but by Board orders effecting such aiscontinance 
and transfer and therefore, those employees would be covered by whatever 


protective conditions the Board provided in those orders. 


Positions of Labor Organizations: Air Line Pilots Association, Air 


Line Stewards and Stewardesses Association, Flight Engineers’ International 
ieecmiatiee ae Line Dispatchers Association, Brotherhood of Rai lvay and | 
Steamship Clerks, International Association of Machinists, and Communica- 
tions Workers. of America were granted leave to intervene and participated 
in the hearing. A brief summary of their positions follows: : 

ALPA and: ALSSA state that their interest is to assure to their mem- 
vers "adequate protective conditions and that seniority lists vill be 
equitably integrated." They take the position that the seniority problem 
inherent in the merger is peculiarly an employee problem and should be 
left to the employees to resolve and they urge that the Board refrain from 
making any orders respecting this aspect. of the merger. | 

ALPA and ALSSA agree substantially with the Braniff-Mid-Continent 


employee protective formula with the following exceptions: Amend | 
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section 4(a) of the Braniff-Mid-Continent provisions to include a five- 
year claim period instead of the three-year period therein. Section 5(a) 
of the Braniff-Mid-Continent provisions, which indicates a monthly al- 
lowance equivalent to 60 percent of the average monthly compensation, 
should be amended to provide a monthly allowance equivalent to 100 per- 
cent of the monthly compensation for the full five-year period subsequent 
to dismissal of the employee. Section 5(c) should include "five years" 
instead of “three years." 

Other proposed changes and modifications in the Braniff-Mid-Conti- 
nent provisions are that section 1 should be changed to specifically define 
conditions under which employee protective provisions will se recognize¢, it 
being contended that the language "and it is the intent that such condi- 
tions are to be restricted to those changes in employment solely due to, 
and resulting from, such merger" is highly restrictive and if strictly 
construed it would be practically impossible for any affected employee 
to obtain any relief. ALPA and ALSSA request the Board to make such 
changes in the wording as necessary to insure that an employee who has 
suffered a loss might be successful in his or her claim if proof be made 
showing a “substantial” and “direct” causation connection with the merger. 

Another suggested change relates to the effective date of the en- 
ployee protective provisions. The Braniff forma uses the date of exe- 
cution of the Braniff-Mid-Continent merger as the effective date for the 
employee protective provisions in that forma. The intervenors point 


out that the fact of agreement of merger between United and Capital was 


known as of July 19, 1960, when:final forms.were agreed to and embodied 
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in a letter of intent. Therefore, the intervenors request that the Board 
consider July 19, 1960, as the actual starting date of the merger ‘rather 
tHan August 11, 1960, when the merger was formlized- 

The intervenors suggest that the Board retain jurisdiction of the 
protective provisions until all issues pertaining thereto be finally 
settled and adjudicated. | 

With regard to section 9 (sale of home, etc.) as proposed by the 
applicants (see Appendix C), ALPA and ALSSA have no objection to a more 
strict definition of "home" or "dwelling place" but they object to sec- 
tion 9(f£) as proposed by United which specifies that any brokerage fee, 
title fee, attorney fee, closing fee, Government stamps on deeds ; and so 
on, all should be for the account of United. The intervenors Soatend 
(that the employee being forced to sell his home should be given the ap- 
praised value without any deductions for selling costs. | 

The Communications Workers urge the Board as a condition of epoeores 
of the merger "to grant the communication employees full and complete pro- 
tection." It is pointed out that the radio operators of Capital Airlines 
face a special problem; that it is the policy and practice of Unitea to 
farm out radio commnication work and for this reason United hes no radio 
operators in its employ; moreover, contractual provisions of United's 
agreement. with its employees enable United to hire radio commmication 
through Aeronautical Radio, Inc., but Capital's lebor agreement contains 
no such farming out provision. : 


Commmications Workers urge the Board to include in the merger 


order a "stipulation that United be foreclosed from discontinuing radio 


-5006 


- Th - 
commmnications during the term of the current agreement (which runs until 
August 2, 1962) between Capital and its communication employees, or that 
the contractual period be added to whatever period is established as the 
proper term upon which severance pay and other employee benefits shall 
be based.” 

Communications Workers propose certain other changes from the Braniff- 
Mid-Continent protective conditions. They believe that the protective con- 
ditions should provide that no employee of either carrier shall be deprived 
of his employment as a result of the merger; that employees shall not have 
employment terminated or be suspended, discharged, or furloughed, etc., as 
a@ consequence of the merger during the six-month period prior to the ap- 
plication for merger and for at least six years after the date of approval 
of the merger. They also propose that the protection afforded shall apply 
to @isplacements occurring within a period of six years from the effective 
date of the merger and that the period during which this protection is 
given shall extend for a period of six years from the date on which the 
employee is aisplaced. They believe that displacement allowances should 
be determined on the basis of pay rates in current labor agreements giving 
employee benefits of increases and progressions contained therein. 

They also believe that section 7 of the Braniff-Mid-Continent con- 
ditions should be revised to give all employees an option at the time of 
the merger of resigning and receiving separation allowances. 

They propose that real estate conditions in section 9(a) and section 


9(f) of the Braniff-Mid-Continent provisions be expanded by defining as 


the fair value of an employee's home "Sts original cost, if higher" or 
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the cost of similar housing at a new location, whichever is higher. They 


also propose a provision which would require the carrier to reimburse a 
transferred employee who is furloughed within five years after changing 
his point of employment for moving expenses back to his point of original 
employment. | 

Air Line Dispatchers Association proposed several basic expansions 
in the Braniff-Mid-Continent protective conditions. It proposes thet 
section 2 be expanded to include a definition of "employee." It proposes 
that the protective period be increased to five years and that the monthly 
dismissal allowance be raised from 60 percent for a graduated period: of 
time to 100 percent of salary over a five-year period. It also suggests 
deletion of salary limitation on the application of protective provisions. 
It would require negotiations between employees and the carriers on "prob- 
lems of rearrangement of such employees arising out of, and because of, 
the merger" and if agreement were not reached in negotiation, then the 
problem would ve submitted to arbitration. | 

{he Air Line Dispatchers Association represents 48 employees at 
Capital with an average seniority of 17-5 years with the company and 9 
employees at United whose average seniority with the company is an. 9 years. 
It points out that the degree of specialization is so high that men in time 
become completely "gispatch oriented”; i. e-; their entire training and 
field of experience are channeled in one direction. It is further asserted 
that men who enter dispatch stay and make it their life’ S Work; that at ‘the 
same time, the field is limited, promotions are slow, and there is virtu- 


ally no jumping from airline to airline: Therefore, Air Line Dispatchers 
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argue, the length of the protective period they propose of five years and 
Eas increase in the amount of dismissal allowance are justified. 

Air Line Dispatchers oppose United's proposal to broaden section 3 
of the Breniff -Mid-Continent provisions so as to include the phrase “ina 
fair and equitable manner, including, where applicable, agreement through 
collective bargaining." The Air Line Dispatchers have no objection to the 
Board's protecting nonorganized employees and point out that the Board may 
do so in specific terms, but they object to inclusion of United's phrase 
in section 3. 

Te Air Line Dispatchers also urge that the Board accept its pro- 
posed section 9 rather than accept United's proposed section 9. They 
assert that the Dispatchers’ proposed provisions, which contain machinery 
for settlement of any disputes which might arise under the section, are 
better calculated to protect both parties rather than the highly restricted 
wording of United's section 9. The Dispatchers also oppose that portion of 
United's proposal in section 9(f) which excludes from the employee's reim- 
bursement in case of selling bis home all fees and expenses included in the 
transaction when the employee is required to list his home with a real 
estate broker. The Dispatchers point out that 4t is not a case of voluntary 
sale but one of forced sale so the employee should not be required to pay 
the fees. 

Flight Engineers’ International Association does not oppose the merg- 
er “providing the Board describes as @ condition to approval the application 


of full and complete protection to employees represented by FEIA.” ‘Such 


conditions mst include (1) a comprehensive program of displacement and 
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severance pay and (2) full seniority protection for United's Plight engi- 
neers, including the right of such engineers to move to pilot joos as now 
contractually provided in the current collective bargaining agreenent of 
FEIA with United Air Lines. | 

FEIA proposes that all elements’ of protection be extended to five 
years rather than to four as in the Braniff formla. It claims that the 
extension period is needed because United and Capital are old, well-estab- 
lished airlines with a large proportion of seniority employees who may 
fina it difficult to find comparable jobs in other industry if dismissed, 
and second, because the outlook for employment, particularly for pilots, 
4s far less favorable than it was a decade ago when the Braniff-Mid-Conti- 
nent forma was adopted. A third reason arises out of the equipoent plans 
of this proposed merger as some of the equipment on order by United will 
not be delivered before 1963 or 1964 with the result that the effects ‘of 
this merger on flight parsenined will be delayed a long time. It is 
pointed out that if protective periods expire four years from the effec- 
tive date of the merger, little protection will be left for ties 
affected at such time. | 


FEIA also has requested improvements in two types of dismissal pay 


applicable to employees laid off in the merger. It proposes continuing 


_monthly dismissal payments based on 100 percent of the pay for all effect- 
‘ed employees instead of the 60 percent pay conditions to dismissed or laid 
off workers while providing full pay conditions to displaced workers as 
EaRrON ser under. the Braniff-Mid-Continent provisions. Secondly, | at pro- 


. poses that a dismissed employee may, at his option and in lieu of dismissal 
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allowance, accept 2 lump sum separation allowance, the emount of the lump 
sum allowance to be graded to the degree of difficulty experienced in the 
change-over. 

FEIA also departs from the Braniff forma in regard to costs of 
moving and possible real estate expenses and losses (section 9). FEIA 
proposes that provision be made for the allowance of moving expenditures 
for a second relocation when a man has been furloughed after having trans- 
ferred and relocated under the merger. Other than this, it requests the 
Board to adhere to the Braniff forma covering real estate losses. 

FEIA points to a possible conflict of interest between United's 
flight engineers and Capital's pilots Since 1954 United has required 
pilot qualifications as a prerequisite of all persons hired as flight 
engineers . Such flight engineers have been guaranteed the right to sub- 
sequent progress into pilot jobs as vacancies arose. An agreement entered 
4n 1958 between United and FEIA provides that all future co-pilots employed 
by United shall be selected from the pilot-qualified flight engineers whose 
names appear on the "call-up" list. In effect, every flight engineer on 
the co-pilot "call-up" list has a dual seniority status: his position on 
the flight engineer seniority list determines his rights in flight engineer 
status and his position on the "call-up" list guerantees him the right to 


any co-pilot goo ahead of any person "Junior" to him on the "call-up" list. 


Capital has @ combined seniority list; however, co-pilot requires the 


opposite type service qualifications. The flight engineers mst first 
serve at least one year as & pilot before they will be eligible to bid on 


flight engineer vacancies. Thus, on Capital, ‘as well as on United, pilot- 
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qualified flight engineers may bid on pilot assignments based on, their com- 
pany's seniority as voth flight engineers and pilots. . 
FEIA says that the Board must, as a condition to approval of the merg- 

er, make certain that the contractual rights of the United flight engineers 

© pilot jobs are fully protected. FEIA has not proposed & forma to set- 
tle this issue but states that it is willing to enter into negotiations 
with the carrier and with ALPA to reach a settlement of these problems. 
It is because of the foregoing problems that it asks the Board to retain 
jurisdiction in this proceeding until the seniority and employee integra- 
tion issues have been settled. It disagrees with the ALPA BON ee that 
the Board should stay out of the seniority problem completely th the ex- 
tent of omitting the standard clause directing negotiations by ie parties 


of such questions. 


International Association of Machinists (1AM) and Brotherhood of 
Railway and Steamship Clerks (BRC) : These organizations oppose’ the em- 


ployee protective conditions proposed by United and Capital (see Appendix c) 


and support a ac of the same conditions imposed in the Flying Tiger- 
Slick Merger Case, 18 C.A.B. 306, “with one or perhaps two modifications 
which are required by the facts” in this case. 

The intervenors argue that the Flying Tiger-Slick merger provisions 
should be- imposec sere rather than the conditions proposed by the appli- 
cants "since many of the provisions of that formla of protection have 
been clarified by Board decision after careful consideration and practical 
experience in previous cases and represent a consistent and uniform method 


of dealing with employee protection in the airline industry." “They point 
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out that United and Capital have proposed "the use of an extensive modified 


version” of the Braniff-Mid-Continent conditions, cleiming that such modi- | 


fications are intended primarily as clarifications of conditions, but the 


intervenors assert that the record herein shows that many of these modifi- 
cations affect adversely substantive rights of employees. The intervenors 
argue that adherence to a formule of protective conditions is preferable 
to a constant and extensive modification of the formla in every case in 
which protective conditions should be imposed. 

They argue that the many proposed changes in the Braniff-Mid-Conti- 
nent conditions are not demanded by the record and that no one has any way 
of knowing that the language offered will have the fair and equitable 
effect which they intend. It is pointed out that constantly modifying 
protective conditions imposed in merger cases raises many administrative 
problems and should be avoided for that reason. 

The intervenors propose two modifications of the Flying Tiger-Slick 
conditions. The first requirement would be an extension from three years 
to five years of the claim period in sections 4(a), 5(c), and 9(c) of the 
Flying Tiger-Slick conditions. The foregoing conditions provide that an 
employee mst file a claim within three years from the effective date of 
the merger in order to secure the protective benefits. The intervenors 
argue that the three-year requirement is not just and equitable in the 
circumstances of this case as many of the employees probably will not be 
affected by the merger until the expiration of the claim period. 

They point out that Capital's meintenance base in Washington may 


not be phased out for three or four years; that if United takes longer 
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than three years to phase out Capital's Washington maintenance pase, en- 
ployees with many years of seniority will receive no protection. | The 
last employees to be affected by the phase-out of the maintenance base 
will be the most senior in point of service and consequently those most 
entitled to protection, yet ironically it will be those employees who will 
receive no protection if the phase-out operation exceeds three years. 
Therefore, the intervenors request the Board to modify sections hia), 5(c), 
and 9(c) of the Flying Tiger-Slick conditions by removing the employees of 
Capital's Washington maintenance base from the operation of cut-off dates 
contained in those provisions - 

The intervenors are of the opinion that the second proposed change 
is already provided for in the Flying Tiger-Slick conditions and. that no 
change is necessary to effeciuate it. However, since United challenges 
this interpretation and requests a contrary interpretation, the interven- 
ors request the Board to provide that employees adversely affected by the 
merger be given the right to accept & dismissal or separation allowance 
if they are offered employment at @ point which would require them to 
change their present place of residence. | 

It is the position of BRC and IAM that employees now nave the right 
to an election between ‘transfer and accepting & displacement, dismissal, 
or separation allowance. However, if the Board disagrees with this inter- 
pretation of the Flying Tiger-Slick conditions, they request that the Board 
provide for such an election in this case. In support of this position BRC 


and IAM rely upon United's stated intention of removing the general offices 


of Capital and transferring them to Chicago. Such a move would require 80 
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employees with 15 or more years of service, 160 employees with 10 or more 
years of service, and 215 employees with five or more years of service to 
move their homes and families. The "phase-out" of the maintenance base 
would require hundreds more of Capital's employees to move from Washington 
to San Francisco or some other point on United's system. 

BRC and IAM submit that the adverse effect to these employees in 
requiring them to uproot their homes of many years and move either half 
or all the way across the country or else give up everything they have 
worked for is unjust and inequitable and they should be provided some fair 
allowance, such as dismissal or separation allowance provided in sections 6 
and 7 of the Flying Tiger-Slick conditions, in lieu of employment and the 
rights which they have earned as employees of Capital. 

BRC and IAM contend that the agreements maintained by Capital and 
its employees remain legally effective subsequent to approval of the merg- 
er. United has taken the position that the contracts which Capital main- 
tains with representatives of its employees become legally ineffective on 
the date the Board approves the merger. 

BRC contends that the agreement which it maintains with Cepital will 
be legally binding on United subsequent to approval of the merger. It 
points out that Article I, Paragraph D of the agreement specifically states 
that all provisions of the agreement shall be binding upon the "successor 
or assignee” of the company, and in case of a merger the company will noti- 
fy the Brotherhood at least 90 days prior to the merger, and representatives 


of the company and the Brotherhood will meet and negotiate for the procedure 


to be followed and the protection to be afforded the employees. 
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BRC maintains that Capital has not complied with the coor issn which 
requires it to negotiate for the protection; that it hes not complied with 
the portion whereby it agreed to make the agreement binding on Capital's 
successor or assignee since the merger agreement makes no shovaxion for 
the continued operation of the Brotherhood-Capital agreement BRC argues 
that if the merger is approved United will succeed to all the rights of - 
Capital which will have been granted by the Board and will pusceet Capital 
over the routes and at points Capital now serves and, therefore, at must 
also assume all of Capital's legal obligations, including éapteaduual ob- 
ligations to its employees. : 

It is pointed out that while Capital may not survive the merger as 
an independent entity, its obligations to Vickers survive and its obliga- 
tions to employees survive, and since United will be the legal gincesede 
to Capital, it is bound by the provisions of the protherhood-Cepitel agree- 
ment. Moreover, it is contended that even if the agreement were not le- 
gally effective subsequent to Board approval, its continuation, sis effect, 
is required by justice and equity and should be imposed as a condition of 


Board approval. Therefore, the intervenors request that the Board condi- 


tion approval of the merger upon acceptance and recognition by Unitea of 


the contracts which Capital now maintains with its employees. 


5016 


Pier. ees 
CONCLUSIONS AND FINDINGS 

The ultimate question to be decided in this case is whether the pro- 
posed merger "will not be consistent with the public interest." The Board 
has said = that adjudication of this issue is a balancing process and that 
no single factor is controlling. Instead, it "mst weigh all considera- 
tions raised by the evidence relating to the high purposes enumerated in 
section 2 of the Act, in order to calculate, as near as may be determined, 
the probable net effect of the proposed transaction upon the public inter- 
est." 

Before focusing upon the basic problem of whether the proposed merg- 
er runs contrary to the public purposes of the Act, it is appropriate to 
consider certain contentions advanced by some of the intervenors. The 
first involves charges of Delta, and to a more limited extent, of Eastern. 
Delta charges that "the efforts of United and Capital to restrict the is- 
sues to approval or disapproval on an ‘as is' basis" and “tie Examiner's 
approval” of that position "are improper and contrary to the law" and 
have improperly limited the issues and “in effect and without Board ap- 
proval has rewritten section 408(b) by arbitrarily restricting the permis- 
sible terms and conditions” and "completely eliminating the Board's power 
to make necessary modifications in the merger proposal." 

Delta claims that it has been denied fair hearing and due process of 
the law, but Delta believes that "at this late date the Examiner and the 
Board could largely vitiate this denial of are process by rejecting the 


_2/ #merican Air., Control of Mid-Continent Air, 7 C.A-B. 365. 
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applicants' position and by imposing proper and necessary terms and condi- 
tions and/or modifications” relating to Capital's route 51 which Delta sug- 
gested on brief. i 
| 

Eastern limits itself to the contention that United in asking that 
the merger be "considered as & whole” and accepting or rejecting it on 
that basis is in effect: 

"asking the Board to abdicate its responsibility and author- 

ity to impose appropriate terms, conditions, and modifica- 

tions upon proposed mergers simply because Capital is finan- 
cially embarrassed and United sees Capital's difficulties 'as 
a lever with which to move the Board away from public inter- 
est considerations and towards concern for its own interest." 

There is no merit to the contention of either Delta or Eastern. No 
responsibility under the Act has been abdicated. Neither Delta nor Eastern 
has been prevented from offering any evidence which goes to the impact of 
the merger upon them or which is designed to show that the merger as pro- 
posed is not consistent with the public interest. Delta has been precinded 

| 


only from injecting issues of route transfer or suspension and from frag- 


mentizing the application instead of considering the application ae a whole 


in the way it was submitted by the applicants. 
Delta attempted to have the Board include issues of termination » SuUs- 


pension, or transfer to other carriers than United of portions ‘of Capital's 
euthority, which the Board refused to do (Orders B-15814 and 5-15913)- On 
the basis of this action and statements in the Delta-Chicago a Southern 
Merger Case, 16 C.A.B. 647, wherein the Board said: : 
Leer that this proceeding embraces or 
whether the routes in- 


volved should be trans r or whether 
the routes may warrant 
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Those are questions which are properly the subject of pro- 

ceedings under sec nm 401(g)] and other 

sections of the Ac 

tion under those s 

is deemed necessary Or appropriate.", 
the Examiner ruled out consideration in the hearing of issues of the pos- 
sible suspension or transfer of certain portions of Capital's routes to 
other parties as & condition of approval of the merger. 


United and Capital negotiated a merger agreement and have submitted 


that agreement to the Board for approval under section 408 of the Act. 


They have insisted that the application be considered as a whole on which 
they elect to stand or fall. 

It is their right to be heard upon their agreement as submitted. The 
Board does not abdicate any of its responsibilities in according them a 
hearing on that basis. In so doing, the Board does not obligate itself to 
accept the agreement. Whether the agreement is good or bad, whether it is 
' $n the public interest is the issue to be decided. If the Board determines 
that the agreement as proposed is not consistent with the public interest, 
under the law it mst be rejected. 

While the Board may approve a merger "ypon such terms and conditions 
as it shall find to be just and reasonable and with such modifications as 
it may prescribe,” there is no requirement that the Board mst impose con- 
ditions as a prerequisite to approval of a merger. The imposition of any 
terms, conditions, or modifications which differ from the provisions of 
the agreement before the Board is in effect a disapproval of the agreement 
in the form agreed on by the applicants and as submitted to the Board. Un- 
jess the applicants agree to accept the Board's terms, changes, and condi- 


tions, the proposed transaction fails. 


50193 
- 87 - 

Therefore, Delta and Eastern have not been given arbitrary treatment 
or been denied due process of law in precluding them from sibattmting a 
proposal which they would favor rather than considering the transaction as 
submitted. The tests are established by the law, and the Board either ap- 
proves the agreement or disapproves the agreement as submitted. : If disap- 
proved, this action could be accompanied by a statement to the effect that 
approval would be granted under certain specified conditions or with cer- 


tain modifications. However, unless the epplicants agree to those condi - 


tions, the transaction is dead. | 

The second question for consideration pefore focusing upon the mer- 
its of the merger involves alternatives to the merger. United ana Capital 
emphatically assert that the alternatives are approval of the nerger or 


bankruptcy of Capital. The intervenors Delta, Eastern, and Northwest ques - 


tion this and suggest several other solutions to Capital's problems, such 


as subsidy relief, elimination of unprofitable segments and services of 

Capital, consideration of whether certain of Capital's routes should be 

transferred to other carriers, etc., which suggested possibilities have 

been set forth in the discussion of the intervenors' positions. Delta and 

Eastern also assert that even bankruptcy for Capital is a "solution which 

cannot be dismissed lightly.” : 

The record clearly establishes that these other suggested solutions 

‘ are theoretical possibilities rather than practical, workable solutions. 

A solution mst be found for the satisfaction of Capital's debts and for 

the acquisition of competitive equipment. Capital mst caters the’ unpaid 

obligations to Vickers of approximately $= .,000 000 for which e foreclosure 


suit is pending. In addition, Capital must ecquire competitive equipment. 
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It is the considered judgment of Capital's board chairman and of its 
chief financial officer that Capital would be unable to obtain subsidy from 
tre Board. There is nothing in the record to discredit that view. It will 
be recalled that in March 1960 Capital filed a petition requesting approxi- 
mately $18,000,000 in subsidy, which request was withdrawn several months 
later without action having been taken thereon. In any event, even if sub- 
sidy were obtainable, it was the opinion of Capital's officials that it 
would not be sufficient to provide for the approximately $34,000,000 prin- 
cipal to Vickers and thereby stop the foreclosure proceeding, to say nothing 
of providing sufficient revenues to meet its operating losses, replenish its 
cash position, and finence the acquisition of a fleet of modern jet aircraft, 
the cost of which has been estimated to be at least $100 ,000 ,000. 

Vickers bas made it clear that if this merger is not approved it would 

‘be compelled to proceed with its foreclosure action against Capital's air- 
craft fleet because in the light of Capital's financial position and the 
declining value of the securities for the promissory notes, time is of the 
essence to the holder of the notes. Capital admits that it "has no real 
defense to the Vickers foreclosure suit." 

The intervenors suggest that it is "highly unlikely, as a practical 
matter" that Vickers would follow such a course of action as "repossession 
of Capital's air fleet would not be feasible in today's aircraft market.” 
There is nothing of record to support such an assumption; ‘on the contrary, 
all facts point to the opposite. The statements and demeanor of the Vickers 


representative were in keeping with and support the conclusion that Vickers 


will proceed in the manner described if the merger is not approved. ‘The 
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@iminishing net worth of Capital as shown by the decline from $10 ,204 665 


as of December 30, 1959, to $3,695,926 as of June 30, 1960 (a decline of 
$7,108,739, or 65.79 percent) supports the Vickers statement that in view 
of the "declining values of the security for the promissory notes ,” Vickers 
will go forward with its foreclosure action. 

Capital maintains thet any hope of retaining the aircraft and oper- 
ating pursuant to Chapter X of the Bankruptcy Act, which possibility was 
suggested by Northwest, is illusory. This appears to be & realistic ap- 
praisal of the situation since it is logical to believe that losses cur- 
rently being incurred by Capital under its experienced management would 
be aggravated rather than eliminated if Capital were operated by e referee 
and by the reluctance of the travelling public to patronize an air earrier 
in reorganization. 

It is extremely doubtful that Capital would be able to contimue op- 
erations for the period of time necessary to work out a plan of reorgani- 
zation. It is in its sixth year of consecutive net losses; it has been 
unable to meet payments on its debt to Vickers since 1958; and it has been 
unable, despite continued efforts, to finance the purchase of the new mod- 
ern aircraft it mst have to provide competition in the markets s* serves. 
It has neither plans nor ability to purchase equipment of this type. The 
evidence of record strongly supports the conclusion that if the merger is 
not consummated, the sole alternative and inevitable ccosemense will be 
the bankruptcy and liquidation of Capital Airlines. : 

Northwest and Delta argue that the Board cannot legally approve the 


merger as submitted ynder the antimonopoly provisior °c” section 408(d) 
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of the Act. The first proviso of that section provides that the Board shall 
not approve any merger, etc., "which would result in creating a monopoly 
or monopolies and thereby restrain competition or jeopardize another air 
carrier not a party to the . - . merger - au 

They assert that there are 19 air traffic markets in which United and 
Capital are the sole competitors (see Appendix B); that approval of the 
merger will eliminate competition in these markets involving almost 1,000 ,000 
passengers a year; that these markets represent a "significant, relevant 
competitive market” as the New York-Cleveland market in 1958° ranked ninth 


among all city pairs, the Chicago-Cleveland market ranked 18th, and the 


Detroit-Philadelphia and the Cleveland-Philadelphia markets ranked within 


the top 100 city pairs. 


These intervenors argue that the proposed merger is clearly distin- 
guishedle from past mergers or acquisitions of control which have come 
pefore the Board because in most of these cases there was no elimination 
of competition whatsoever, and in those few where there was any elimina- 
tion of competition, it was so insignificant as to be de minimis. It is 
asserted that the "Board placed Capital in a competitive position in many 
of these markets for express purpose of providing needed competition of 
United." Therefore, the intervenors submit, the merger will result in the 
creation of a monopoly and restraint of competition within the meaning of 
the first proviso of section 408(>), and the Board has no discretionary 
power to approve it even if it could otherwise be found to be in the public 


interest. 
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ss Without regard to the oe and substantive value of these argu- 
ments, the realities of the Moatect situation are such as to reduce them 
to an academic nature and make them an ineffectual reason for dis- 
approval of the merger. ‘The facts and circumstances indicate that regard- 
less of whether the merger is approved United will be without effective > 
if not actual, competition in those markets, for the evidence conclusively 
establishes that if the merger is disapproved the alternative is ‘bankruptcy 
and liquidation of Capital. Thus, United would, by liquidation of Capital, 
become the only effective and unrestricted air carrier in those markets 
and will in reality have the same monopoly and that result would Ibe 
achieved without any cost to United. | 

The merger would not eliminate competitive service as clained in 
the New York-Cleveland market, which is by far the largest of the 19 mar- 
kets (see Appendix B), for IWA is authorized to serve this csi under @ 
restriction. In the Cleveland-Philadelphia market Allegheny provides serv- 
dees on @ restricted basis. All of the markets are short-haul and they 
were initially pioneered by United; the total traffic involved accounts 
but for 4.2 percent of Capital's system total. | 

It is not traffic in which the objecting intervenors have = inter- 
est. In this regard it should be noted that Delta's primary eojection to 


this merger (and also Eastern's) arises out of fear of too mch competi- 


tion over Capital's route 91, particularly the segnents involving New 


York-Atlanta-New Orleans and Atlanta-Florida. 
Tne intervenors' ergiments as to the intent and interpretation of 


monopoly es used in section 408(b) are too literal end prohibitive. 
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Literally their claims would meen that the Board could not approve any 
merger where competition would be eliminated between any pair of points 
and replaced by a single carrier even though the competitors were not 
generating and carrying any traffic between those points. 

That no such result is intended by the section will be seen in the ; 
discussion of section 408(b) during consideration of the Civil Aeronautics 
Act of 1938 by Senator Truman, who saia: "We want to write it so that 
there will be no monopoly, but we aid not want to put the airlines ina 
straight jacket so that if a weak line, which was of service to the pub- 
lic, was about to blow up, & strong one could not take over and keep it 
in operation.” Yet that would be the effect of the arguments and inter- 
pretation of the intervenors. 

The record indicates that the merger will provide the 19 markets 
better, not poorer, service than they have been receiving. The surviving 
carrier plans to institute jet service between New York and Cleveland and 
the enlargenent of jet service between Chicago and Cleveland. In another 
case where the merging companies became the only carrier in the market but 
proposed improved service, the Board found that substitution of the merged 
company for the two separate companies "y411 not result in creating @ monop- 
oly which will restrain competition or jeopardize air carriers not a party 


to the merger.” (Braniff-Mid-Continent Merger Case, supra. ) 
In this situation, the elimination of Capital's competitive service 


in the markets under discussion does not jeopardize Northwest or Delta or- 


for that matter any other intervenor air carrier, and it will not result 


in any restraint of competition insofar as those carriers are concerned. 
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It is, therefore, concluded and found that the contentions of the inter- 
venors that the "merger cannot be legally approved, due to the fact that 
mere approval will result in the creation of significant monopolies re- 
straining competition in major domestic air traffic markets" are without 


legal merit and substantive foundation; that disapproval of this merger 


| 
>ecause competitive service will be eliminated in certein markets is not 


legali:; required. 

No question has been raised as to the fairness to tre parties of the 
terms and conditions of the merger agreement. ‘The agreement was ‘the re- 
sult of intensive arm’s-length bargaining es it was about four weeks after 
United was first approached before a memorandum of intent was executed with 
a substantial part of this cine being consumed in face-to-face negotiations 
in which the principals, their legal counsel, and their investnent ccunsel 
all participated. The decisions reached were considered decisions. Mr. 
Neelands had the benefit of his own experience in finance and aviation as 
well as the advice of the legal firm of Milbank, Tweed, Hope and Hadley 
and the public accountant firm of lybrand, Ross Bros. & Montgomery. United 
in addition to its president, Mr. Patterson, and its vice president (fi- 
nance and property) bad the services of its general counsel, its under- 
writers, and its public accountants while Vickers was advised by its prin- - 
 capais in Great Britain, its lawyers, and by Morgan Stanley & Co 

The agreement has received the unaninous approval of the Hoard of 
Directors of both Capital and United and it has been approved by the stock- 
holders of both companies with 95 percent and 9. percent, respectively, of 


those voting voicing their approval. The chairman of the Could Board of 
i 
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Directors testified that the terms offered to Capital's debenture holders 
and shareholders "are not only fair but, considering all the circumstances, 
very favorable to then." 

On the basis of the evidence, it is concluded and found that the 
parties negotiated at arm's length; that the negotiations were free from 
any suggestion of collusive or fradulent purpose; that the directors and 
shareholders of Capital agreed to 4 price which they believe to be a fair 
consideration; and that the purchaser, United, also believes that the 
price is fair +o it. Both parties were represented by men of business 
experience and knowledge of the air transportation business who sought to 
safeguard the interests of their respective companies and were competent 
to do so. 

The applicants have advanced a number of reasons why the merger is 
in the public interest and should be approved. United asserts that under 
its concept of the term "public interest" it assumes that when the Board 
decided that single-carrier or mlti-carrier service should be provided 
in the markets served by Capital, the Board intended that this service 


should meet the needs of those for whom it was provided; that it was in- 


tended that Capital should provide comparable service and effective com- 


petition for such other carriers as might serve the same markets. There- 
fore, United believes that it is in the public interest that the Board 
take steps to continue or to restore the service that it has already found 
to be required in Capital's markets. The spplicants point out that sub- 
stantial public benefits, which have heretofore been enumerated, will flow 


from the merger. 
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The intervenors contend that the alleged public benefits are illusory. 
Delta and Eastern in particular maintain that the Board has been in error 
in the line of cases through which the certificates of Capital have been 
established and that there is no public need for the services provided by 
Capital on route 51. The intervenors also suggest that if bankruptcy is 
the only alternative to approval of this merger, then Capital's creditors 
should be permitted to foreclose their lien and that Capital should be per- 
mitted to go out of business if that is the consequence of foreclosure. 
They argue that Capital's bankruptcy is preferable to the "visitation of 
uneconomic levels of competition" upon some of their routes and the even- 
tual diminution of profits on their routes to the point where they, like 
Capital, mst withdraw service or incur the consequences of uneconomic 
operation. | 

There is merit to the claims of the applicants as to some of the 
public benefits which will result from the merger. Likewise, there is 
merit to the claims of the intervenors that some of the claimed public 
penefits are illusory and are benefits in name rather than in fact. For 
example, the evidence discloses that the tax-loss carryover "became a fac- 
tor of little significance." The evidence also discloses that the merger 
will have little effect on United's seasonality problem. The evidence 
discloses that United proposes no service improvements isc wig the serv- 
ice already provided by Delta and Eastern in the competitive route 51 mar- 
kets and there wes no contention that there are deficiencies in the existing 


services of these carriers. Moreover, there is no indication that the pro- 


posed merger will result in lower fares in any markets, and it will remove 


competitive service in a mumber of markets. i 
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On the other hand, the merger will insure continuation of service 
over Capital's routes, will protect the joos of 7,600 Capital employees, 
and will permit improved service over Capital's routes as illustrated by 
the following examples: jet service in 34 markets where there is none by 
any carrier, jet service in 36 markets where there is none by Capital, 
day coach service in 14 markets where there is none by any carrier, and 
day coach service in 36 markets where there is none by Capital. It will 
provide first one-carrier service in markets which in the third quarter 
of 1958 accounted for 39,539 passengers and 57,921,000 passenger miles 
and first competitive service in markets which in the same period ac- 
counted for 12,390 passengers and 28,256,000 passenger miles. 

The merger will also permit more efficient operation of the two 
systems. On the basis of 1959 cost levels, the combined companies will 
save $1,908,000 through the consolidation of activities, facilities, and 
personnel at the le common stations and will also experience sevings of 
$1,683,000 in general and administrative expense and $1,240,000 through 
the elimination of duplicating advertising. These public penefits are 
factors which favor approval in the balancing process of determining the 
probable net effect of the proposed merger upon the public interest. 

In other cases the Board has considered the integration of the 
systems of the merging carriers as a factor to be weighed in the process 
of determining whether the proposed transaction is not consistent with the 


public interest. The opponents of the proposed merger argue that the merger 
Ne 


3/ Netional-Caribbean-Atlantic Control Case, 6 C.A-B. 671; American Air., 
Control of Mid-Continent Aiz., Supra- 
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of Capital into United will net form a naturally integrated peteern of air 
service; that Capital's route 51 basically constitutes a separate route 
system extending southward at an acute angle reaching away from the eastern 
portion of the principal routes of both Capital and United, and they assert 
that it is "impossible to show any satisfactory traffic integration between 
route 51 and United's east-west routes." 

. It is pointed out that of the hO certificated cities on route 51; 
only 8 are served by any United routes whereas 17 are served by Delta. 

This latter comparison is unimpressive since Delta is not an applicant for 
the merger; since the record does not indicate any interest in or effort 
by it or any of the other intervening air carriers to discuss merger with 
Capital when it vas known that Mr. Neelands was searching the field for 
merger prospects; and since the record shows that it was after he con- 
cluded certain other carriers were not interested thet Mr. Neelands got in 


touch with Mr. Patterson. 


In fact, the contentions and arguments of the opponents regarding 
| 


integration of the two carriers are unimpressive and do not require re- 
jection of the merger on that basis. United and Capital serve 12 cities 
in common, all. of which rank among the principal cities of the Kation; 
over 67 percent of Capital's passengers are enplaned at these cities, 57 
percent of its aircraft departures are from these cities, and 64 percent 
of its direct station expenses are incurred at these 12 stations . More- 
over; 14.8 percent of Capital's interline revenues payable to other car- 
riers in 1959 were to United and 17.2 percent of its interline revenues 


receivable were from United. 
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As pointed out, the integration of the two companies would, on the 
basis of 1959 costs, save $1,908,000 through the consolidation of activi- 
ties, facilities, and personnel at the 12 common points. As also pointed 
out, the comoinetion would permit first one-carrier service and first com- 
petitive service toa substantial volume of passengers. The Board has ap- 


proved other mergers and acquisitions which lacked the degree of integra- 


tion shown here; for example, Western A. L., Acquisition of Inland A. L., 
4 C.A.B. 654; United-western, Acquisition Air Carrier Property, 8 C.A.B. 298; 


and Continental-Pioneer Acquisition Case, 20 C.A.B. 323. 
The major point of contention between the applicants and the opposing 


carriers concerns the impact of the merger upon other carriers. The appli- 
ecants assert that the impact of the merger upon other carriers will be 
negligible and will be overwhelmingly outweighed by its public benefits. 
The opponents contend that the combination of United and Capital would 
create a new carrier whose size and dominance would seriously jeopardize 
them. Moreover, they assert, approval of the merger would reverse the 
Board’s efforts "to so develop the national air route structure as to tend 
to decrease rather than increase the gap between the relative size of the 
Big Four carriers and the smaller trunks." + 

It is pointed out that approval of the merger would increase the Big 
Four carriers" share of the domestic trunkline traffic from the 68 percent 
to which it had declined in the year ended June 30, 1960, to 7% percent. 
It is further asserted thet the merged carrier would "tower over American, 


the next largest carrier” by 29 percent in assets ,. 28-percent in operating 


_hf Southwest-Northeast Service Case, 22 C.A.B. 52; 56. 


revenues and passenger miles, and 36 percent in passenger originations. 

It is further asserted that the merged carrier would have access | to air 
traffic in “virtually every major city in the United States eixetan of 

the Southwest" as it would be authorized to serve cities having 7 percent 
of the population served by all domestic trunklines. ‘The opposing car- 
riers also contend that United would never have been seriously considered 
for all, or any significant part, of the routes served by Capital ina 
normal proceeding under section kOl of the Act and the Board mst not per- 
mit Unitea to obtain indirectly what it vould never have been granted under 
the normal route processes. | 

The arguments advanced and the Board decisions cited in: ‘support 
thereof have merit and in circumstances similar to the cases cited might 
well warrant disapproval of the instant merger. But, the circumstances in 
the. instent case do not: pereiiel any previous merger or acquisition case 
before the Board. 

For the first time a major air carrier finds itself insolvent and 
Peres with a foreclosure of a creditor's lien on all of its flight equip- 
ment. ‘The hard fact which cannot be ignored is that without spproval of 
the merger it is unlikely that Capital will be able to maintain operations 
of any kind but instead will go into bankruptcy and Liquidation unless, 


‘in the unlikely possibility, the Federal Government should agree to finance 


the operation through & reorganization by subsidy and guaranty of loans or 
| 


an ek ce financing of the acquisition of new equipment. | 
| 
__5/ National-Caribbean-Atlantic Control Tee ae ee cal coe supra; American Air. 2 Con- 
‘Erol of Mid-Continent Air., supra; Pan a Ps t 
Investigation, Order Eiehi nex served July 15, 1 1960. 
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In this unique situction, the Board cannot rely on and apply state- 
ments and actions in other cases as a forma for the instant situation. 
The basic issue here boils down to the question of whether the public in- 
terest will be better served by approval of the merger or by disapproval 
with the resultant bankruptcy of Capital and ultimately its liquidation 
and the disappearance of Capital's routes and services. 

Balancing of the pros and cons of these alternatives leaves no 
doubt that approval of the merger will better serve the public interest. 
For one thing, the jobs and welfare of 7,600 Capital employees will be 
protected. In fact, many of them will experience an improvement in in- 
creased pay and fringe benefits while all will have an improved lot in 
that they will have continued employment where now the outlook is pre- 
carious. Moreover, the preservation of the experience of this personnel 
for the air transport industry is a public benefit and constitutes an in- 
tangible contribution to the national defense. Of greater import is the 
fact that approval of the merger will insure the provision of improved 
service ‘in the markets which the Board has authorized Capital to serve. 
There has been no indication or finding that the public interest no 
longer requires the service for which Capital was certificated, and that 
is not in issue in this case. In fact, the Board rejected motions to ex- 
pand this proceeding to include issues of suspension, transfer, termina- 
tion, or modification of some or all of Capital's routes. 

Contrary to the statements of some of the intervenors' witnesses, 
approval of the merger will help to maintain and strengthen the financial 


integrity of the entire airline industry and, therefore, is in the public 


~§032 
- 101 - 

interest. While it is undoubtedly true as stated by these witnesses that 
lending institutions consider the prospects of the particular aie Gace 
and base their action upon that appraisal, nevertheless, it is unrealistic 
to assume that they are not familiar with and do not consider the general 
financial situation in the airline industry. Rejection of efforts of a 
carrier in financial trouble to protect its creditors and instead allowing 
that carrier to "go down the drain” would not be lost upon lending insti- 
tutions and would be considered by them in fixing terms for the financing 
which the airline industry is going to require both for the present jet 
equipment and for future supersonic transport equipment expected in the 


next few years. 


The foregoing public benefits all support and warrant approval of 


the merger. | 

It seems clear from the evidence that the proposed merger would have 
some adverse effect upon the intervenors by diverting some traffic te new 
services which would be made available as a result of the merger. However, 
the apprehension and estimates of these carriers and the estinates of the 
extent of diversion seem exaggerated. On the basis of the fesords there 
is no reason to believe that approval of the merger and the treater to 
United of Capital's present. authority will necessitate the diversion of 
$9,403,000 as claimed by Northwest. Of course, the merged carrier by pro- 
viding one-company service between the Twin Cities and Boston could divert 
traffic which now moves by connecting service. | 

On the other hand, there is no logical reason why Northwest should 


suffer the loss of $6,832,000 revenues it estimated in markets where it 
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now competes with Capital and United. For example, Northwest estimates 
that the merged carrier would divert revenues in the Chicago-Portland/ 
Seattle market. Northwest and United presently compete in this market 
and if Northwest loses traffic in that market, that loss is not charge- 
able to the merger and does not constitute a reason for disapproval. 
Likewise, Northwest and Capital compete between Atlanta and Miami /Tampa 
and Milwaukee-New York to cite examples. If Northwest should lose traf- 
fic in those markets to the merged carrier by reason of its offering 
superior service to that which Capital is providing, that is not diversion 
in the true sense. 

Had Capital remained financially strong end continued its fully com- 
petitive levels of service and traffic participation, the surviving carrier 
under the merger would do no more than step into Capital's shoes. The re- 
puilding of Capital's service to the competitive level it once held and 
the recapture thereby of traffic that Capital once carried are no more di- 
version in the regulatory sense than the recapture of traffic by a carrier 
which has suffered a strike or the recapture of traffic it has lost to 
another carrier which first inaugurated new and more moder: equipment, such 
as jet service, over a route. 

No competitor is justified in presuming that the victim's loss is his 
permanent gain. There is no more logic in claiming diversion by reason of 
restoration of Capital's service and traffic participation through merger 
than there would be were the same results effected by Capital's refinancing 
through some other means and acquiring new equipment, for the end result 


would be the same. 
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This reasoning also applies to the Delta and Eastern estimates of di- 


version. The so-called diversion they would suffer would be traffic. on 
route 51 which the surviving Carrier rega ‘ned and which Capital tasers 
carried but which Eastern and Delta have captured through capital's cur- 
tailment of service due to financial distress. This is shown by the fact 
that Delta and Eastern based diversion estimates on 1959 participation and 
that Capital's traffic participation in the "New York-New Orleans area op- 
eration" dropped from 27 percent in 1958 to 14.3 percent in the third quar- 
ter of 1959 and to 11.5 percent in the second quarter of 1960. 

As for Continental's estimated diversion through loss of connections 
with Capital at Chicago, the facts herein indicate that it will lose that 
traffic if Capital goes into bankruptcy and liquidation. So, diversion in 
that quarter does not constitute a valid argument against the merger. 

In brief, the diversion estimates of the intervenors when considered 
in the light of facts and the realities of the situation do not constitute 
obstacles to approval:of the merger. The amount that will occur wild not 
jeopardize the financial stability of any of the intervenors. Moreover, 
any detrimental effects are more than offset by the continuation of and 
improvement in service that will be given the public served by capital's 
routes and the other public benefits which will flow from the sei gee 

Delta and Eastern argue that certain portions of Castine conte 51 
will not support the existing competition. This argument as related to 
Capital's New York-Atlanta-New Orleans route and as to cepitan’s Florida 
routes was disposed of by the Board when it found to the contrary and cer- 


tificated Delta and Capitel over these routes. There has been no subsequent 
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finding by the Board that those findings are in error and are contrary to 
the requirements of the public convenience and necessity. 

It should be recalled that Delta, the third certificated carrier in 
the New York-Atlanta-New Orleans route, saw no proolem in three carriers 
serving the segment when it sought certification. The strength of the 
route is demonstrated by the 628,000 local passengers travelling between 
points on the route in 1958 and by the rate of growth evident in its 32 
percent increase between 1955 and 1958. 

Statements’ by Delta, Eastern, and Northwest at the hearing and on 
vrief demonstrate that they oppose the merger because of the windfall 
which they would receive if the merger is disapproved and the liquidation 
of Capital's system permitted to take place. Delta would get rid of a 
competitor over the New York-Atlanta-New Orleans route. Counsel for Delta 
stated: “Delta believes that full reactivation of route 51 by any carrier 
is not needed and would be adverse to the public interest.” 

Eastern would get rid of a competitor over the same route and would 
become the only carrier in the Cleveland/Pittsburgh -Miami markets. In 
response to a question as to whether Eastern opposes the merger because 
it may reactivate route 51 and put competition back on it, Eastern's wit- 
ness said: "That is the phase of the merger that we object to, that it 
will bring undue hardship to us through the reactivation of that route 
which is, through all the figures we can give here, a two airline route." 

If Cepitel is liquidated, Nerthwest would become the only carrier 
in the Twin Cities-East markets and would obtain a monopoly over Capital's 


route 1: petween Detroit-Cleveland-Pittsburgh-Washington over which route 


Northwest was certificated after it had been developed by Capjtal- 
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It is clear from the foregoing that the basic opposition of these 
three carriers is to any merger or any other plan which would result in 
restoration of effective competition in those merkets in which they com- 
pete with Capital and in which they have largely taken over since Capital 
curtailed its services because of its financial plight. | 

It is argued that with approval of the merger the size and dominance 
of the surviving carrier would hamper the Board's efforts to develop a 
sound transportation system and attain a greater degree of competitive 
balance. The present plight of Capital, a recipient of awards under that 
policy of decreasing the gap between the relative size of the Big Four 
and smaller trunks, suggests that .that policy may not be 50 sacrosanct as 
to require blind adherence under all conditions and in the face of all 


facts and situations. | 


The intervenors point out that size and competitive position were 


important factors cited by the Board in denying epproval of the acquisition 
of Mid-Continent by American (American Air., Control of Mid-Continent Air., 


supra). However, the Board made it clear in that case that there were no 


standards in this respect and that its conclusions were applicable only to 
. | 
the particular circumstances of that ease when. it said: 


"ye make no attempt to calculate the optimum size for an air 
carrier, nor do we express & belief that such a fixed and 
invariable standard exists in 50 dynamic a field as air | 
transportation. We do not intend, either, to leave the im- 
pression of an opinion on our part that we should strive 
toward an ultimate goal of parity among air carriers. In 
air transportation, as in any other path of life, it has 
not been ordained that all shall be of equal stature or | 
fortune. These factors of size and competition are rela- 
tive matters, intimately tied to the circumstances. of any 
particular case. The problem is one of degree, and of | 
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avoidance of extremes. Our concern is to foster and preserve, 
in as realistic and practical a manner as possible, those con- 
ditions which are conducive to the creation and growth of the 
type of air transport system envisioned in the Civil Aeronau- 
tics Act." (7 C.A.B. 365, 379) 

There is nothing which indicates that it is sinister for United to 
replace American as the largest domestic trunkline carrier of passenger 
miles. The record shows that in 1959 United would have carried 23.9 per- 
cent of the domestic trunkline miles after the merger whereas American in 
the last 20 years has never been below 20 percent and in 1950 and 1951 
carried 25.4 percent and 2 percent, respectively. This increase in 
United's passenger miles is not such as to permit it to dominate the in- 
dustry. The record shows that mere size is not an indicator of an air- 
line's profitability; neither does size control traffic participation on 
individual routes. For example, the record shows that Northwest carries 
54 percent and 59 percent of the Chicago-Seattle and New .York-Seattle 
traffic, respectively, in competition with United. United's operations 
from Chicago to the West Coast and along the West Coast, about 50 percent 
of its domestic system, will not increase its access to Capital's routes 
to the South. 

As the Board has indicated, the factor of size is a matter tied to 
the particular facts and circumstances. Certainly with the development 
of air transportation and larger and faster equipment, concepts of route 
structure and size of carriers have changed to meet the new conditions 


and financial needs. ‘There are indications that the limits of size may 


again be ready for expansion, in fact required, in light of the traffic 
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needs and conditions and financing requirements of the jet age and of 
prospects when the supersonic trans»ort arrives in the next few scare: 

Delta and Eastern while opposing the proposed merger on an "all or 
nothing” basis have suggested alternative asl ieas: or modifications, 
heretofore set out, relating primarily to route 51 which they any could 
be accomplished either by imposing the conditions as part of the order 
approving the merger or by denying approval of the merger as presented 
but indicating the modifications, which if accomplished, would permit an 


order of approval to issue. 


As indicated heretofore, conditioning approval of the merger upon 


agreement of the parties not to transfer to United certain portions or 
Capital's route 51 would be tantamount to disapproval of the agreement 
as submitted and consequent abandonment of the merger. United bas stated 
in unequivocal terms that its agreement to merge is expressly conditioned 
upon United's receiving all of Capital's routes and other apacts! ‘or which 
it has agreed to pay... As pointed out, the alternative to epprovel of the 
merger is foreclosure and bankruptcy and probable disappearance of Capital. 
In the face of these facts and circumstances, there is no isarpose in 
speculating on and considering how the merger agreement might ei rewritten 
to suit other parties and whether the contracting parties really meant what 
_6/ In an address "A Look at the Future of Donestie Civil Aviation” before 
the Fourteenth Air Transportation Institute,. November 18, 1960, the 


Honorable Alan S. Boyd, Member of the Board,.said ‘in part: Zhen the 
supersonic transport does arri >: there will not be sufficient. long 


@istence air passengers going in the right ‘diréction'gp-sybport twelve 
carriers operating these aircraft." : 2 rt : 
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they said or if they would accept a rewriting of their agreement. The 
problem here is whether the agreement as presented by the parties, and 
which they seek to have approved in the form they have agreed, shall be 
approved or disapproved. That approach has been followed throughout the 
consideration of this record and in reaching the conclusions and in making 
the finding herein that upon the basis of the evidence, considerations, 
circumstances, and alternatives, the agreement as presented will be con- 
sistent with the public interest. 

Moreover, the Board refused to consider herein the possible suspen- 
sion or transfer of certain portions of Capital's routes to other parties. 
The “backdoor approach" of nontransfer has been rejected by the Board in 
the Delta-Chicago and Southern Merger Case, supra, where the Board said 
it did not consider that the proceeding "embraces or should embrace the 
question of whether the routes involved should be transferred to another 
carrier or whether the routes may warrant suspension in whole or in part.” 

The Board pointed out that these are questions which are the wubject 
of proceedings under section 401(g) of the Act. ‘Therefore, it would be 
contrary to Board action and policy to consider and impose herein conditions 
relating to suspension or transfer of routes as those are questions which 


are properly the subject of proceedings under section 401(g) under which 


the Board has continuing jurisdiction to invoke such powers whenever it is 


deemed necessary or appropriate. 
The contracting parties agreed to the transfer of the authority 
granted Capital in the form held by it under its certificates. The merger 


agreement and statements by parties show that it is the intent of the 
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contracting parties to transfer to United as the surviving carrier just 
the authority to operate held by Capital and no more. | 

Some intervenors have raised questions of the igtspobetatice of some 
rights the surviving carrier may acquire and have requested that in the 
event the intervenors!- dAnterpretation of United's authority is incorrect > 
appropriate conditions ;be:imposed. National has raised a aoeetinn of 
whether the restrictionsrin United's certificate for route 1 and Capital's 
route 51 would preclude thevsurviving carrier from operating tirhogh, one- 
plane service between Boston2and Norfolk/Newport News (see pages, 57-59) . 
National holds that such an operation is not permissible under the cer- 
tificates and it requests that if it is not dovieet there be imposed an 
appropriate condition.preventing such operation. 3 

Upon consideration of the restrictions set forth in said certifi- 
cates (see page 58), it is concluded and found that National's interpre- 
tation of the restriction is sound and correct. Accordingly, it is ruled 


that the restrictions in the existing certificates of United end Capital 


do not permit or authorize through-plane service by the surviving carrier 


between Boston and Norfolk/Newport ‘News. | 
Allegheny's request that the Board impose conditions which vould : 
preclude Capital from transferring certain route 51 authority et Harris- 
vurg and would prevent United from unrestricted turn-around service vetween 
Philadelphia and Pittsburgh (see pages 60-63) must be denied for reasons 
stated above. Allegheny's belief that the authority of the eeried carrier 
will still be subject to the "Toledo" restriction in United's certificate 


for route 1 appears correct, and it is so coneluded and found. 
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Accordingly, it is ruled that United's authority to serve Boston, 
Providence, and Hartford/Springfield as the surviving carrier will remain 
subject to the "Toledo" restriction contained in paragraph 12 of the terms 
and conditions of United's certificate for route 1. This finding will pre- 
clude United from obtaining any enlargement of its authority between Wash- 
ington and Boston by combining routes 1 and 51. 

Based upon considerations set out above and the evidence of record, 
it is also concluded and found that Mohavk's request (see page 63) that 
approval of the merger be conditioned on a restriction against United's 
providing as the surviving carrier single-plane service between Buffalo 
and Detroit should be denied. For the same reasons, the request of Riddle 
(see pages 59 and 60) that approval of the merger be made subject to the 
condition that United shall not operate any all-cargo aircraft on the 
routes presently certificated to Capital should be and hereby is denied. 

The evidence shows that no employee of either carrier will be de- 
prived of employment by the merger as United will retain all of its own 
employees and will offer jobs to all of Capital's employees. The appli- 
cants submitted proposed protective conditions (see Appendix C) which 


basically are the protective conditions formated in the Braniff-Mid- 


Continent Merger Case, supra, with modifications developed by the Board 


in succeeding merger proceedings. 

Various labor organization intervenors have requested enlargements 
of the protective conditions promigated by the Board, the major items of 
which have been set forth under the discussion of proposed labor protective 


conditions. The applicants oppose the proposed enlargements. ‘The applicants 
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claim that the intervenors have not shown that the provisions wien they 
seek to expand have produced inequities; that they are not necessary to 
provide fair and reasonable protection; and that they would smpose "un- 
usually severe burdens upon the surviving carrier." The spplicants also 
argue that the intervenors' proposals are excessive in view of the fact 


that Capital's employees, because of the carrier's precarious financial 


position, will be exchanging highly tenuous jobs for employment possessing 


stability and excellent future prospects with Uvited. 

The intervenors have requested that a five or six-year protective 
period be imposed rather than three years heretofore used. Sint lar re- 
quests were meyected by the Board in the Braniff-Mid-Continent, Delta 
C&S, and the Flying Tiger-Slick Merger Cases, Supra, and in the Continen- 
tal-Pioneer Acquisition Case, 20 C.A.B. 323. Compelling reasons have not 


been advanced here for departing from previously estavlished provisions, 


and the request is rejected. | 


The argument that phasing out of Capital's maintenance dase might 
possibly extend beyond three years is not a compelling or persuasive rea- 
son for the request. For one thing, it is not a@ positively established 
fact of record that the base will be phased out. Many changes of condi- 
tions occur and affect tentative future decisions of menagement. | The 
argument also overlooks the fact that the Reciviog carrier's ofter of 
employment and proposed protective, conditions afford Capital employees 
more protection than they would have under the alternative to merger-- 
bankruptcy and discontinuance of cere Finally, if such phasing 


out becomes ‘a fact after the: expiration of the protective period, the 
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employees at that base, who will be employees of United, will be entitled 
to, and United will be expected to extend to them, the same right it ex- 
tended to employees when it moved its maintenance base to San Francisco 
and its operating base to Denver and the rights being extended in connec- 
tion with its current general office move from Midway to O'Hare airport 
in Chicago. 

The proposal that the dismissal allowance be computed on the basis 
of 100 percent of the average monthly compensation was urged and rejected 
in the above-cited cases. Compelling reasons have not been advanced here 
for departing from previously established provisions in this respect, and 
the request is rejected. 

The proposal that displacement protection be expanded to apply not 
only to compensation but also to "rules, working conditions, and benefits" 
is similar to proposals rejected by the Board in the Braniff-Mid-Continent 
Merger Case, supra. The considerations which led to rejection there apply 
here and require rejection of the proposal here. 

The request that the surviving carrier be required to reimburse a 
transferred employee who is later furloughed for moving expenses back to 
his point of original employment would place an employee in a better 
position than he was prior to the merger and is contrary to the theory of 
labor protective conditions and mst be rejected. Likewise, the request 
that employees not be required to absorb expenses normally incurred in the 


sele of real estate is contrary to the Board's. ruling in the Continental- 


Pioneer Acquisition Case, supra, and mst be rejected. 
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The proposals to delete the seniority provision of section 3 of the 
Braniff-Mid-Continent protective conditions and the request for deiletién 
of the arbitration provisions of section 14 of the proposed labor protec- 
tive conditions and establishment by the Board of full seniority protec- 
tion for United's flight engineers are contrary to precedent. In the 
Braniff-Mid-Continent Merger Case, supra, the Board found that the ames 
jority provisions which it there established were required by the public 
interest. No reason has been shown here which would establish that such 
provision is contrary to the public interest. | 

A request to delete the arbitration provision was denied in the 
Flying Tiger-Slick Merger Case, supra, and for those reasons is rejected 
here. The Board there stated that "seniority disputes arising from air- 


line mergers are best settled by negotiated agreement." Negotiation and 


arbitration as provided in the proposed conditions (Appendix C) provide 


machinery for resolving seniority problems. 

For the foregoing reasons, for lack of showing that the provisions 
of the Braniff-Mid-Continent merger which the intervenors seek to expand 
have produced inequities, and for reasons stated by the Board in rejecting 
similar proposals in previous merger cases, the enlargements and expansion 
requested by the labor union intervenors are found not required and are re- 
jected. 


The proposed conditions set out as Appendix C are basically the pro- 
visions of the Braniff-Mid-Continent Merger Case, supra, with suggested 
changes for the purpose of achieving clarity and overcoming problems ex- 
perienced in past mergers. They appear fair, reasonable, and appropriste. 
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They appear to provide greater employee protection rather than reduce em- 
ployee protection below that imposed in other cases. Therefore, upon con- 
sideration of the foregoing and all of the facts of record, it is found to 
be just and reasonable and in the public interest to impose the conditions 
set forth in Appendix C for the protection of employees who may be adversely 
affected as a result of the proposed merger. 

On the basis of the foregoing considerations and all of the facts of 
record herein, it is found that subject to the aforementioned labor protec- 
tive conditions ‘the proposed merger of United and Capital should be approved 
since it is consistent with the public interest and will not result in cre- 
ating @ monopoly and thereby restrain competition or jeopardize another car- 
rier not a party to the agreement. 

ORDER 

A full public hearing having been held in the above-entitled pro- 
ceeding and, upon consideration of the record, an initial decision con- 
taining findings and conclusions having been issued, which initial decision 
is attached hereto and made a part hereof ; 

IT IS ORDERED: 


1. That subject to the conditions specified below the joint appli- 


cation of United Air Lines, Inc., and Capital Airlines, Inc., in Docket 1199 


for approval of the agreement of August.11, 1960, providing for a merger or 
these two companies be and it hereby is granted; 
2." That the approval granted herein 4s subject to the labor protec- 


tive conditions set forth as Appendix Cs 
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3. That at such time as United submits to the Board a statement 
indicating its full acceptance of the conditions specified’ herein and 
makes an appropriate showing that all necessary steps have been completed 


for the consummation of the merger, the certificates of public convenience 


and necessity held by Capital for routes Ws, 34, 41, 46, and 51 will be 


transferred to United by appropriate order; | 

4. That the approval granted herein shall not in any manner be 
relied upon as a basis for augmenting the investment value for rate-making 
purposes of the certificates, properties, and other assets to be eoquired 
by United nor shall such approval be deemed @ determination for rate- 
makivaisurposce of the reasonableness of any costs or charges claimed by 
Capital or United under the proposed merger; and | 

5. That jurisdiction is hereby reserved to make such axendneate, 
modifications, and additions to the terms and conditions imposed by pare- 


graph 2 above as the circumstances may require. 


PRO-FORMA INCOME STATEMENT 
FOR UNITED-CAPITAL MERGED OPERATION 


Calendar Year 1959 
United - Domestic 
Adaitions 


Resulting Pro-Forma 
! After 


$314 ,050 


$ 82,392 
59,017 
20,731 


56 407 
32,961 


13,717 


meh g 022 
$295,247 


$ 18,803 


$ (6,126) 
52809 


” otal Nonoperating Expenses $ (2,878) $ (517) (87) $ 


- Net Earnings Before Taxes | 
and Sale of Afreraft $ (2,481) $ 18,286 $ 10,792 i$ 


Source: United Exhibit UC-301, p. l. 
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PRO-FORMA OPERATING AND TRAFFIC STATISTICS 
FOR UNITED-CAPITAL MERGED OPERATION 


Calendar Year 1959 


United - Domestic 


TS 


Additions 
Resulting Pro-Form. 


Reveme Passenger Miles 
(Millions) 


Available Seat Miles 
(Millions) 


Passenger Load Factor 


Revemme Ton Miles 
(Millions) 


Available Ton Miles 
(Millions) 96 


Payload Factor 51.1% 59% 


Reveme Plane Miles . 
(Thousands) 61,385 12,507 


Source: United Exhibit UC-302, p. 1. 
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MARKETS LOSING COMPETITIVE SERVICE 
IF THE MERGER IS APPROVED 


. Number of Local Passengers 
1958 
Markets March 1-1) September 17-30 Annual Total* 


New York-Cleveland 0,313 11,786 287,950, 
Cleveland -Chicago 6,378 6,567 168 673 
Philadelphia-Detroit 3,054 3,047 | 79,496 
Philadelphia-Cleveland 2,168 2,7 | 64,264 
New York-Akron 1,584 1,753 | 43,481 
New York-Toledo 1,062 1,470 - 32,992 
Toledo-Chicago 1,122 1,189 . 30,112 
New York-Youngstown 1,018 1,184 : 28,692 
Akron-Chicago 1,093 | 25,308 
Phi lade lphia-Milwaukee : 625 : 15,349 
Youngstown-Chicago 506 ; | 12,339 
Philadelphia-Toledo 450 ! 10,841 
Washington-Toledo | 7,140 
Philadelphia-Youngstown 7 : 5,538 
Philadelphia-Akron 7 : 5,538 
Toledo-Milwaukee — ; ! 4, 065 
Akron-Milwaukee 2,215 
1,772 
Youngstown-Chicago-Milwaukee : _ ake 

Total , 827,233 
* CAB surveys x 13.03. . | 


Baltimore -Toledo 


Source: Northwest Exhibit NWA-A | 
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APPLICANTS' PROPOSED LABOR PROTECTIVE CONDITIONS 


Section 1. ‘The fundamental scope and purpose of the conditions spéci- 
fied in paragraph 2 of this order are to provide for compensatory allowances 
to employees who may be affected by the proposed merger of United and Capi- 
tal approved by this order, and it is the intent that such conditions are 
to be restricted to those changes in employment solely due to, and resulting 
from, such merger. Fluctuations, rises and falls, and changes in volume or 
character of employment brought about solely by other causes are not covered 
by, or intended to be covered by, this order. 

Section 2. (a) The term "merger" as used herein means joint action 
by the two carriers whereby they unify, consolidate, merge, or pool, in 
whole or in part, their separate airline facilities, or any of the lopera- 
tions or services previously performed by them through such separate facili- 
ties. 


(0) The term "carrier" as used herein refers to either United or 
Capital or to the corporation surviving after consummation of the proposed 
merger of the two companies. 

(c) The term "effective date of merger" as used herein shall mean 
the effective date of the amended certificates of public convenience and 
necessity transferred to United pursuant to the approval granted in this 
order. 


(a) The term "employee" as used herein shall mean an employee of 
the carriers other than a temporary or part-time employee. | 


Section 3. Insofar as the merger affects the seniority rights of 
the carriers' employees, provisions shall be made for the integration of 
seniority lists in a fair and equitable manner, including, where appli- 
cable, agreement through collective bargaining between the carriers and 
the representatives of the employees affected. In the event of failure 
to agree, the dispute may be submitted by either party for adjustment in 
accordance with Section 14. 


Section 4. (a) Subject to the applicable conditions set forth 
herein, no employee of either of the carriers involved in the merger who 
4s continued in service shall as a result of the merger be placed in a 
worse position with respect to compensation than he occupied immediately 
prior to the effective date of such merger So long as he is unable, in 
the normal exercise of his seniority rights under existing agreements, 
rules, and practices to obtain a position producing compensation equal to, 
or exceeding, the compensation of the position held by him immediately 
prior to such date, or in the case of an employee who is not covered by @ 
collective bargaining agreement, if he is not offered such a position by 
the carrier, except, however, that if he fails to exercise his seniority 
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rights to secure another available position, which does not require a 
change in residence, to which he is entitled under the working agreement, 
and which carries a rate of pay and compensation exceeding those of tue 
position which he elects to retain, or in the case of an employee not 
covered by a collective bargaining agreement, if he refuses an offer of 
such a position, he shall thereafter be treated for the purposes of this 
section as occupying the position which he elects to decline. 


(od) The protection afforded by the foregoing paragraph is hereby 
designated as a "displacement allowance” which shall be determined in each’ 
instance in the manner hereinafter described. Any employee entitled to 
such an allowance is hereinafter referred to as a "displaced" employee. 


(c) Each displacement allowance shall be a monthly allowance de- 
termined by computing the total compensation received by the employee, 
exclusive of overtime, and his total time paid for, exclusive of overtime, 
during the last twelve (12) months in which he performed service immedi- 
ately preceding the date of his displacement (such twelve (12) months 
being hereinafter referred to as the "test period”) and by dividing sepa- 
rately the total compensation and the total time paid for by twelve, 
thereby producing the average monthly compensation and average monthly 
time paid for, which shall be the minimm amounts used to guarantee the 
displaced employee; and if his compensation in his current position, ex- 
clusive of overtime, is less in any month in which he performs work than 
the aforesaid average compensation, he shall be paid the difference, less 
compensation for any time lost on account of voluntary absences to the 
extent that he is not available for service equivalent to his average 
monthly time during the test period, but he shall be compensated in addi- 
tion thereto at the rate of the position filled for any time worked in 
excess of the average monthly time paid for during the test period. 


(a) The protection afforded herein shall only apply to displace- _ 
ments occurring Within a period of three years from the effective date of 
the merger (referred to herein as the claim period); and the period during 
which this protection is to be given: (referred to herein as the protective 
period) shall extend for a period of four years from the date on which the 
employee is displaced. ss 


Section 5. (a) Any employee of either of the carriers participating 
in the merger who is deprived of employment as a result of said merger 
shall be accorded an allowance (hereinafter termed a dismissal allowance), 
based on length of service, which (except in the case of an employee with 
less than 1 year of service) shall be a monthly allowance equivalent in 
each instance to 60 percent of the average monthly compensation of the _ 
employee in question during the last 12 months of his employment in which 
he earned compensation prior to the date he is first deprived of employ- 
ment as a result of the merger. This dismissal allowance will be madeito 
each eligible employee, while unemployed, by United during a period begin- 
ning at the date he is first deprived of employment as a result of the’. 
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merger and extending in each instance for a length of time determined end 
limited by the following schedule: 


Length of Service Period of Payment 
1 year. and less than 2 years 6 months 
2 years " ” 3 12 " 
3 years " " " 5 18 
5 years " " w 10 % 
10 years " 4 " 15 48 
15 years and over 60 


In the case of an employee with less than 1 year of service such employee 
shall not be covered by the benefits provided in this section, but shall 
receive such benefits, and only such benefits, as are provided by Sec- 
tion 7. 


(bv) For the purposes of this order, the length of service of the 
employee shall be determined from the date he last acquired an employment 
status with the employing carrier, and he shall be given credit for 1 
month's service for each month in which he performed any service (in any 
capacity whatsoever) and 12 such months shall be credited as 1 year's serv- 
ice. The employment status of an employee shall not be interrupted by 
furlough in instances where the employee has a right to, and does, return 
to service when called. In determining length of service of an employee 
acting as an officer or other official representative of an employee or- 
ganization he will be given credit for performing service while 'so engaged 
on leave of absence from the service of the carrier provided, that in 
calculating the dimm&iesal allowance for such an employee, such allowance 
shall be based upon the compensation paid such employee by the carrier 
during his last. 12 months of service on the company payroll, and not on 
the compensation he may have been paid by the employee representative or- 
ganization. | 


(c) An employee shall not be regarded as deprived of employment 
in case of his resignation, death, or on account of age or disability in 
accordance with the current rules and practices applicable to employees 
generally, dismissal for justifiable cause in accordance with the rules, 
or furlough because of reduction in force due to seasonal requirements of 
the service; nor shall any employee be regarded as deprived of employment 
as the result of the merger who is not deprived of his employment vithin 
3 years from the effective date of said merger. | 

' (a) Each employee receiving a dismissal allowance shail keep 
United informed of his address and the name and address of any other per- 
son by whom he may be regularly employed. it 
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(e) The dismissal allowance shall be paid to the regularly assigned 
incumbent of the position abolished. If the position of an employee is 
abolished while he is absent from service, he will be entitled to the 
dismissal allowance when he is available for service. The employee tempo- 
rarily filling said position at the time it was abolished will be given & 
dismissal allowance on the basis of said position until the regular em- 
ployee is available for service, and thereafter shall revert to his 
previous status and will be given & dismissal allowance accordingly if any 
is due. 


{£) An employee receiving @ dismissal allowance shall be subject 
to call to return to service after being notified in accordance with the 
working agreement, or in the case of an employee who is not covered by @ 
collective bargaining agreement, in accordance with other rules or prac- 
tices, and such employee may be required to return to the service of the 
employing carrier for other reasonably comparable employment for which 
he is physically and mentally qualified, and which does not require @ 
change in his place of residence, if his return does not infringe upon 
the employment rights of other employees under the working agreement in 
the case of organized employees or other rules or practices in the case 
of nonorganized employees. 


ceiving a dismissal allowance returns 
hall cease while he is so re-employed, 
is so re-employed shall be deducted: 
from the total peri receive a dismissal al- 
lowance. During the time 0 owever he shall be en- 
titled to protection in accordance with the provisions of Section 4. 


(n) If an employee who 4s receiving a dismissal allowance obtains 
other employment, his dismissal allowance § 
that the sum total of his 
and any unemployment insurance 
amount upon which his dismissal allowance is based 
shall not apply to employees with less than 1 year's service. 


(4) A dismissal allowance shall cease prior to the expiration of 
its prescribed period in the event of: 


(2) Failure without good cause to return to service after 
being notified of position for which he is eligible 
and as provided in paregraphs (f) and (g)s 

(2) Resignation; 

(3) Death; 

(%) Retirement on account of age or disability in accordance 


with the current rules and practices applicable to em- 
ployees generally; ate 


(5) Dismissal for justifiable cause- 


Soke 
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Section 6. Retirement, group life, and accident and sickness insur- 
ance plans of the merged carrier shall be maintained for the protection of 
employees of the merged carrier during the applicable protective period or 
until such plans are integrated into the comparable plans of the surviving 
carrier, whichever occurs first. ; 


Section 7. Any employee eligible to receive a dismissal allowance 
under Section 5 hereof may, at his option at the time of merger, resign 
and (in lieu of all other benefits and protections provided in this order) 
accept in a lump sum a separation allowance determined in accordance with 
the following schedule: 3 : 


Length of Service Separation Allowance 


BE year and less than 2 years oo 3 months’ pay 
2 years " 6 °* a 
3 


wT 


years . 

5 years * " 10 
10 years ™ id 15 
15 years and over 


In the case of employees with less than one year's service, 7/30th of one 
month's pay for each full month in which they performed service will be 
paid as the lump sun. ‘ 


(a) Length of service shall be computed as provided in Section 5. 


(b) One month's pay shall be (1) in the case of monthly rated 
employees, the equivalent of the monthly rate of the position last occu- 
pied prior to time of the merger; (2) in the case of hourly-rated employees, 
the employees' hourly rate in the position last occupied prior to the time 
of the merger mltiplied by 173.3 hours; and (3) in the case of flight en- 
ployees, including stewardesses, who are not on a monthly basis of pay, a 
gum equal to an average monthly rate determined by taking the employee's 
total earnings for the preceding calendar year and dividing by the number 
of months or fractions thereof for which compensation was paid. | 


Section 8. (a) Any employee who is retained in the service of the 


thereafter (not to exceed 2 working days), used in securing.e place of 
residence in his new location... The exact extent of the responsibility of 
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the carrier under this provision, and the ways and means of transportation, 
shall be agreed upon in advance between the carrier and the organization 
representing the employee affected. No claim for expenses under this sec- 
tion shall be allowed unless they are incurred within 3 years from the 
effective date of the merger, and the claim mst be submitted within 90 


days after the expenses are incurred. 


(bo) Changes in place of residence subsequent to the initial change 
caused by the merger, and which grow out of the normal exercise of senior- 
ity in accordance with applicable working agreements or other rules or 
practices are not comprehended within the provisions of this Section. 


Section 9. (a) The following provisions shall apply, to the extent 
they are applicable in each instance, to any employee who is retained in 
the service of the carriers involved in this merger (or who is later 
restored to such service from the group of employees entitled to receive 
a dismissal allowance) who is required to change the point of his employ- 
ment as the result of such merger to & point serving a different metro- 
politan area and in so doing must reasonably relocate his dwelling, and 
who elects to avail himself of the protection afforded by this Section. 
Dwelling shall mean the employee's home, apartment or other single prin- 
cipal place of abode, and in the case of a home, shall be limited toa — 
building (including up to a two-car garage) having not in excess of two 
dwelling units (duplex) located on a building site not in excess of two 
acres.” 


1. If the employee owns his own dwelling in the locality 
from which he is required to move, he shall be rein- 
bursed by the carrier for any loss suffered in the 
bona fide sale of his dwelling for less than its fair 
value as herein provided. 


2. If the employee is under a contract to purchase his 
a@welling, the carrier shall protect him against loss 
to the extent of the fair value of any equity he may 
have in the dwelling and in addition shall relieve 

him from any further obligations under his contract 


settlement as herein provided. 


(>) Changes in place of dwelling subsequent to the initial change 
caused by the merger and, where applicable, which grow out of the normal 
exercise of seniority. in accordance with working agreements are not com- 
prehended within the provisions of this Section. 
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(c) No claim for loss shall be paid under the provisions of this 
Section which is not presented within three years after the effective date 
of the merger. 


(a) Upon receipt of notice of a transfer requiring relocation of 
his dwelling, the fair value of the employee's dwelling interest shall be 
determined by agreement between the employee or his representative and the 
carrier. The employee shall then promptly take all generally accepted 
required action so as to dispose of his interest in his dwelling at not 
less than the fair value thereof: The fair value of the employee's in- 
terest shall mean the fair market value of the property or interest 
determined as of the date of receipt by the employee of his notice of 
transfer plus the amount, if any, by which the merger has lowered the 
fair market value of such property or interest. In the case of sale, 
such action shall include the listing for sale of said dwelling with a 
real estate broker, licensed to do business in the area. During the pe- 
riod the employee's dwelling interest is offered for sale, the employee 
shall not sell his dwelling interest at less than the fair value ‘thereof 
without the carrier's permission. In addition, the employee shall take 
such action and cooperate to the extent that the carrier shall de given 
the opportunity to participate in negotiation of purchase contract 
or lease termination settlements or other transactions affecting the 
disposition of an employee's dwelling interests as specified in Items l, 
2 and 3 herein. In the event of the employee's inability to sell, settle 
or dispose of his dwelling interest at the fair value thereof within 90 
days after notice of transfer, an offer to purchase shall be made to the 
employee by the carrier at such fair value. At the employee's request 
the 90-day period shall be extended up to @ maximum of 150 days. | In the 
event the employee does not accept the carrier's offer within 30 days 
after receipt thereof, the carrier shall in such event have no further 
obligation with respect to said employee's dwelling interest. During 
the aforesaid 90-day period (and extension thereof) and 30-day period, 
the employee shall exercise reasonable care under the circumstances for 
the maintenance and protection of his dwelling or interest therein s0 as 
not to impair the fair value thereof. 


\ 1 

(e) Should a controversy arise in respect to the fair value of 
the dwelling interest, the loss under contract for purchase, loss and 
cost. in securing termination of iease, or any other question in connection 
with these matters, it shall be decided through joint conference’ between 
the representative of the employee and the carrier, and, in the event 
they are unable to agree, the dispute may be referred by either party to 
a board of three competent real estate appraisers, selected in the fol- 
lowing manner: One to be selected by the employee or the organization 
representing the employee and one by the carrier, respectively; these 
two shall endeavor by agreement within ten days after their appointment 
to select the third appraiser, or to select some person authorized to 
name the third appraiser; and in the event of failure to agree, ‘then the 
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Chairman of the National Mediation Board shall be requested to appoint the 
third appraiser. A decision of a majority of the appraisers shall be 
required and said decision shall be. final and conclusive. The salary and 
expenses of the third, or neutral appraiser, including the expenses of the 
appraisal board, shall be borne equally by parties to the proceedings. 

All other expenses shall be paid by the party incurring them, including 
the salary of the appraiser selected by such party. 


(f) In any event, the carrier shali not be obligated directly or 
indirectly to assume the costs of, or reimburse an employee for fees and 
expenses (including mortgage pre-payment and real estate brokerage fees) 
normally related to or involved in a real estate sale or any other trans- 
action contemplated under the terms of this Section. In the event of a 
purchase by the carrier from the employee of his dwelling or his interest 
therein, the employee shall be entitled to receive for his dwelling or 
interest therein an amount equal to the amount he would have actually 
realized, taking into account the aforesaid normal fees and expenses, as 
if the property had been sold as provided herein by a licensed real 
estate broker at the fair value thereof. 


Section 10. If either carrier, on or after August 11, 1960, shall 
rearrange or adjust its forces in anticipation of the merger, with the 

e or effect of depriving an employee of benefits to which he should 
be entitled under this order as an employee immediately affected by the 
merger, the provisions of this order shall apply to such an employee as 
of the date when he is so affected. 


Section ll. United and Capital shall jointly or severally give at 
least forty-five (45) days written notice containing a full and adequate 
statement of the proposed changes to be effected by the merger, including 
an estimate of the number of employees of each class, craft, or field of 
endeavor affected by the intended changes. Such notice shall be posted 
on bulletin board or other conspicuous places convenient to the employees 
of said carriers, and a copy of the notice shall be sent by registered 
mail to all authorized representatives of any of the employees of both 
carriers. 


If requested in writing by any employee or employees of either 
earrier or the authorized representative of such employee or employees, 
the date and place of a meeting between said employees or their representa- 
tives and the representatives of the carriers to settle problems relating 
to the application of the labor protective provisions or of the applicable 
labor agreements or personnel policies to employees affected by the re- 
arrangement of employees arising out of and because of the merger, shall 
be agreed upon within ten (10) days after such request is received by the 
carrier. The meeting shall commence within thirty (30) days from the date 
the request is received by the carrier. : ; 


. In the event of a failure to agree upon a settlement of a problem 
or of problems presented at the meeting, the unsettled problems may be 
submitted by either party for adjustment in accordance with Section 14. 


Section 12. The benefits of the foregoing provisions shall ‘not 
apply to officers or directors of Capital or any employees associated 
with any station which may be discontimued by Capital pursuant to order 
of this Board subsequent to August ll, 1960, and transferred to another 
air carrier. 


Section 13. No employee of either carrier shall, as a condition 
of eligibility for the protection afforded by the terms of this order, 
be required to accept employment with the surviving carrier that is not 
within the class, craft or field of endeavor in which he was employed by 
either carrier on the date of this order. 


S | 

Section 14. In the event that any dispute or controversy (except 
as to matters arising under Section 9) arises with respect to the) protec- 
tion provided herein, which cannot be settled by the carrier and the em- 
ployee, or his authorized representative, within thirty days after the 
controversy arises, it may be referred, by either party, to an arbitration 
committee for consideration and determination, the formation of which com- 
mittee, its duties, procedure, expenses, etc. shall be agreed upon by the 
carrier and the employees, or the duly authorized representatives of the 
employees. : 
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OPINION 
BY THE BOARD: 
This proceeding involves a joint application by United Air Lines, Inc., 
and Capital Airlines, Inc., for approval of an agreement to merge the two 
carriers. | 


After due notice, a public hearing was held before Examiner ‘Thomas L. 


Wrenn, who issued his Initial Decision providing for Board approval of 
the proposed merger, subject to conditions. Exceptions to the Initial 

iD 
Decision and briefs in support of the exceptions have been filed, The 
Board has heard oral argument and the case now stands submitted for decision. 

Upon consideration of the record in the light of the contentions of the 

parties, we find that we are in substantial agreement with the Examiner's 
findings and conclusions except in certain minor respects. Thus, we will 
(1) -attach conditions designed to protect Allegheny and Mohawk in certain 
markets more particularly described below; (2) impose appropriate labor 
protective conditions; and (3) include conditions: that would limit for rate- 
making and accounting purposes the valuation of the assets to be acquired by 
United from Capital. Accordingly, except as modified herein, we adopt as 
our own the findings and conclusions in the Initial Decision, which is 

| 
attached hereto as Appendix I. 

3/7 A list of the intervenors in this proceeding is found on page 1 of 
the Initial Decision. ‘ 
2/ Exceptions and briefs were filed by Continental, Delta, Eastern, 

and Northwest Airlines, as well as by the International Association of 
Machinists and Brotherhood of Railway and: Steamship Clerks, Freight Handlers, 
Express and Station Employees (jointly), and the Flight Engineers International 
Association, UNA Chapter. Also, exceptions were filed by Allegheny, Mohawk, 


and National Airlines. Briefs in support of the Initial Decision were filed 
by Capital and United. A letter in lieu of a brief was filed by Mohawk. 
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In essence, the Board has decided to approve the merger of Capital and 
United because 4% bas no practicable alternative. Notwithstanding the claims 
to the contrary, the simple fact is that Capital is financially in extremis 
and will not survive if the merger is disapproved. While various alternatives . ’ 
to merger have been suggested by the parties, the record fails to show that 
these alternatives offer satisfactory solutions for Capital's ills or are 
otherwise consonant with the overall public interest. As more fully dis- 
cussed hereinafter, reorganization under Chapter X of the Bankruptcy Ps 
or returning Capital to subsidy status are so fraught with complexities and 
uncertainties as to render them unsuitable as alternatives to the merger. 
The traveling public, the employees of Capital, and our air transportation 
system generally, have too much at stake to permit this Board to gamble with 
the future of Capital's system. Whatever may be the conceptual niceties of 
the situation, and the doctrinal demands inherent in certain arguments of the in 
tervenors, the plain truth is that this Board will not sit idly by and allow 
our fifth largest domestic trunkline route system to run the risk of disinte- 
gration while possible but highly uncertain remedies are being explored. 
Notwithstanding the manifest implications of the merger in terms of maintain- 
ing a balanced route structure, we find that the public interest in preventing 
a collapse of the Capital system outweighs whatever disadvantages may inhere 
inthe merger. 

4rst_ Proviso of Secti b 

One of the doctrinal attacks upon the merger is grounded in Section 408() 


of the Act. Tims, Northwest and Delta maintain that the proposed merger 


agreement cannot be approved because such approval would result in the 


Py, 11 U.S.C. 501 et seq. 
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creation of monopolies and restraint of competition within the meaning of 

the first proviso of Section 08(b) of the ma They assert that the term 
"monopoly" within the meaning of this proviso has been defined by! the Board 

as "a particular degree of control of air transportation, or any phase thereof, 
in any territory or section of the country’; that approval of the merger would 
give United such a "degree of control" over air transportation ani some 19 


traffic markets with traffic generation of almost 1,000,000 passengers a 


f | 
year; and that there will be resultant monopolies proscribed by the first 


proviso of Section 408(b). Since the Board finds that the “failing business" 


&/ 
doctrine is applicable to the instant proceeding, we need not decide whether 


any strictures of the first proviso of section 08(b) would otherwise bar 


approval of the merger. | 


i L/ The first proviso states that "the Board shall not approve any 
consolidation, merger, purchase, lease, operating contract, or acquisition 
of control which would result in creating a monopoly or monopolies and 
thereby restrain competition * * *." 

g/ United Air Lines Tran ort C 
Corp.-Interchange of Equipment, I C.A.A. 723, 73 
National Agreement Investigation, Order E-155)1, dated July lh, ‘Ui 
pp. 15-16. 

6/ A list of these markets may be found in Appendix B of the Initial 
Decision. 

7/ 1958 traffic generation of 827,233 passengers with a 20% growth 
factor for the ensuing two-year period. 

8/ International Shoe Co. v. Federal Trade Commission, 280 U.S. 291 
(1930). : 


The "failing business" doctrine, as enunciated by the United States 


9/ 
Supreme Court, was first set forth in a case brought by the Federal Tradg 


Commission under old Section 7 of the Clayton Act to require a divestiture 
of the stock acquired in a merger. One of the issues involved was whether 
the acquisition by the International Shoe Co. of the McElwain Company con- 
stituted a restraint of commerce in violation of Section 7 of the Clayton 
Act. The International Shoe Co. claimed that the McElwain Company was faced 
with financial ruin with the only alternatives of liquidation or merger and 
that under these circumstances the merger should be approved. The Commission 
maintained that several alternatives were available to the McElwain Company 
such as loans from a bank, or the continued operation in receivership or 

in bankruptcy. However, the court rejected these alleged alternatives as 


"lying wholly within the realm of speculation and held that the sale 


es eee 

9/ International Shoe Co. v- F.TC-, op. cit. 

10/ Old Section 7 provides in essence that no corporation engaged in 
commerce shall acquire the capital stock of another corporation engaged 
in commerce where the effect of such acquisition may be to substantially 
lessen competition between the corporation whose stock is acquired and 
‘the corporation making the acquisition, or to restrain such commerce in 
any section or community, or tend to create a monopoly of any line of 
commerce. 


D/ Op. cit., p- 301- 


Gi 


of a corporation in failing circumstances to the only available purchaser, 
even though it be a competitor, did not substantially lessen competition 
or restrain commerce within the intent of the Clayton seo 

We find that the "failing business™ principle is applicable not only 


to Section 7 of the Clayton Act, but also to the first proviso of Section 


408(b) of the Federal Aviation Act of 1958, as the legislative history 
2 & ‘ 


discloses. The findings of the Examiner establish that Capital's 
dilemma can only be met by (1) satisfying the unpeid obligations to 
Vickers of approximately $34,000,000 for which a foreclosure suit is 


127 The court stated, p. 302: "In the light of the case thus dis- 
closed of a corporation with resources so depleted and the prospect of 
rehabilitation so remote that it faced the grave probability of'a business 
failure with resulting loss to its stockholders and injury to the com- 
mmities where its plants were operated, we hold that the purchase of its 
stock by a competitor (there being no other prospective purchaser), not 
with a purpose to lessen competition, but to facilitate the accumlated 
business of the purchaser and with the effect of mitigating seriously 
injurious consequences otherwise probable, is not in contemplation of 
law prejudicial to the public and does not substantially lessen’ competi- 
tion or restrain commerce within the intent of the Clayton Act." The 
principle of this case was affirmed in the legislative history of an 
amendment to Section 7 of the Clayton Act in 1950. See Senate Report 
No. 1775 accompanying H.R. 2734, U.S. Code Cong. Service, &lst Cong., 

. 24 Session, 1950, Vol. 2, p. 4299. | ; 

13/ 83 Cong. Rec. 6730-32. We are not unmindful of the Board's 
statement in United A.L.-Western A.E.. Interchange of. Equipment, 1 C.A.A.. 
723, 732-733, also construing the first proviso of Section 408(b), that 
Ncertain of the most important statements in the [Senate] debate concern- 
ing the proviso are as admitted by counsel, 'irreconcilable,' and ‘incon- . 
sistent,' so that little or no reliance can be placed upon these particular 
statements in any event." . However, the Board in that case was not con- 
cerned with the "failing business" doctrine. We find support in the 
legislative history, and more particularly in the Senate debates, for. 
concluding that the "failing business" principle is applicable’ ito the - 
first proviso of Section 408(b). | 
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pending; (2) acquiring an adequate amount of working capital; and 

(3) acquiring needed competitive equipment, the cost of which has been 
estimated at $100,000,000. He also found that the net worth of Capital 
declined from approximately $11 million as of December 31, 1959, to $4 
million as of June 30, 19603 and that it is in its sixth year of con- 
secutive losses, excluding gains from sale of aircraft. For the first 
eleven months of 1960 Capital sustained a net loss of $9,138,233 including 


interest on the Vickers debt. With this plethora of evidence, there can 


be no doubt but that Capital's resources are "go depleted * * * that it 


face(s) the grave probability of a business failure," a condition precedent 
to invoking the "failing business" doctrine. 

A further condition required by this principle is that the prospect 
of rehabilitation be "so remote" that the company faces the "probability" 
of business failure. In disputing the applicability of this condition to 
the facta of this case, Northwest argues that there is no "grave probability" 
37 Aithough Eastern excepted to this finding, it failed to present 


any arguments in support of the exception. As the record supports this 
finding, Eastern's exception is overruled. oe 


er pss 


of Capital's failure, for the alternatives to approval of the merger are 
practical and cannot be properly ignored by the Board, and that other than 
a case of lack of "honest, economical, and efficient management" -- a cir- 


camstance not alleged here -- it is difficult to imagine a situation where 


| 
a certificated air carrier with its eligibility for subsidy support could 


ever come under the "failing business" doctrine. Northwest argues that 

the alternatives open to the Board (other than approval of the agreement) 
include (1) disapproval with a continuation of Capital's epepatinns either 
with the consent of Vickers or under a voluntary Chapter X organization 

in Migs (2) subsidy wmder sorter 406(b) of the Act, or 

(3) a combination of these alia Thus, it is contended that as 
liquidation of Capital's flight equipment at one time would nglute the 
market, the only practical approach is for Vickers to permit the continuation 
of Capital's operations until a full solution of its problems can be evolved. 
Furthermore, Northwest maintains, even if Vickers pressed the foreclosure 
action, Capital could remain in operation through a voluntary reorganization 


pursuant to Chapter X of the Bankruptcy Act. Northwest asserts that the 


FEY “Ii U.S.C. SOL et seq. | 
/ Northwest also maintains that other available remedies are (a) the 


possibility that certain of Capital's route authorities should be altered 
or suspended; (b) elimination of unprofitable segments and services of 
Capital; and (c) consideration of whether certain of Capital's routes should 
be transferred to other carriers. Nothing has been presented by Northwest 
to show that these proposals hold any real prospect of solving Capital's 
problems. 


17 
Ngood faith" test of the Re be met since the immediate availability § 
of subsidy through the temporary rate aoeeae makes it clear that a 
feasible plen of reorganization could be effected. In this way, it is 
claimed, the grant of the petition would prevent liquidation, preserve 
Capital as @ going concern, and permit the development of a more permanent 
solution to Capital's financial problems. 

With respect to subsidy, Northwest maintains that the temporary rate 
procedure js ‘available to meet Capital's critical cash problem, with 
subsidy over a more extended period permitting Capital to remain a going 
concern until a more permanent solution to the problem could be found; 
and that, to support a conclusion that Capital's operations would likely 
cease as a result of disapproval of the merger, the Board must find that 
Capital would not be eligible for subsidy, @ finding that the Board could 
not make on this record. 

We are not persuaded by these arguments. In the first place, the 
"failing business" doctrine does not require a finding that subsidy would 


in no event be available to Capital nor that a Chapter X reorganization 


would under n0 circumstances provide a solution for Capital's dilemma. 


Rather, the "failing business" doctrine merely requires a finding that 

the alleged remedies of subsidy or @ Chapter X reorganization are 80 remote - 
as a means of rehabilitating Capital that in spite of them there remains a - 
grave probability of Capital's business failure. 

—i7/ The statute provides, inter alia, thet a petition shall be deemed 
not to be filed in good faith if it 3s unreasonable to expect that a plan 


of ‘reorganization can be effected. 11 U.S.C. 546. 
18/ Rule 310 of the Board's Rules of Practice in Economic Proceedings. 
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With respect to subsidy, the Examiner found that the record does not 
discredit the belief of Capital's officers that the carrier would be unable 
to obtain subsidy from the Board; and that Capital's officials ere of the 
opinion that, even if subsidy were available, it would not be in sufficient 
amount to rehabilitate the eds Delta, Eastern, and Northwest dispute 
this finding and maintain that eligibility for subsidy is a tegul issue 
concerning which the judgment of Capital's officers is aipalanveiit 

Although the record was not fully developed on the subsidy issue, 
related proceedings such as Capital's petition for a sane, mail rate 
and the Board order instituting an investigation of pened indicate 
the Board's view that there is "serious question * * * whether the carrier 
[Capital] would be entitled ultimately to any subsidy whatsoever; * * * .® 
In this connection, we note that Capital’s requests on two occasions for 

2 


temporary subsidy were both denied. In rejecting one of these, petitions 


the Board observed that (1) none of the 12 United States domestic trunkline 


He held that Capital's officers believed that subsidy, if obtainable, 
would not be sufficient to satisfy the approximately $34,000,000 obligation 
to Vickers, to provide revenues to meet operating losses, to replenish the 
cash position and to finance the acquisition of a fleet of modern jet aircraft 
estimated to cost at least $100,000,000. 

20 Docket 11241. 

i/ Order E-15134, dated April 21, 1960, Docket 1131. , 

22/ Order E-15166, April 29, 1960, Capital Airlines, Inc., Mail Rates. 
See also Orders E-15088 noticing Capital's subsidy petition for hearing and 
E-15134 instituting the investigation of. Capital. Capital's petition for 
subsidy was later withdrawn and the Board investigation terminated. Orders 
E-15292, and E-15291, dated May 27, 1960, and May 27, 1960, respectively. 

23/ Orders E-15088 and E-15166, dated April 8, 1960, and April 29, 1960, 
respectively. y 
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gir carriers is receiving subsidy; (2) with minor exceptions all of the 
domestic trunklines have been operating without subsidy for over eight 


years; and (3) no other domestic trunkline air carrier has pending before 


2y/ 
the Board a claim for subsidy for any current period. Moreover, even 


were subsidy available to Capital we seriously doubt that it would be in 
an amount sufficient to rehabilitate Capital as a viable company, especially 
in view of the carrier's requirement for new equipment estimated to cost 
gpuiecoee crane these circumstances we find that the likelihood of 
subsidy under Section 4,06(b) of the Act as a means of solving Capital's 
dilemma is "so remote" and uncertain that it will not remove the "grave 
probability" that Capital without approval of the merger now faces business 
failure. In point of fact, this Board would not,in the absence of legal 
compulsion, favor underwriting Capital's operations with the enormous 
amount of subsidy that would probably be required to insure its survival, 
and certainly would not award temporary mail pay in advance of hearing. 

We likewise find that the possibility of Capital's emergence from a 
Chapter X reorganization in bankruptcy is so uncertain that this proposed : 


alternative will not prevent the applicability of the "failing business” 


reinburse a carrier for past losses or 
those’ provided incidentally to 
sufficient to attract private capital. Chi 
Mail Rate, 4 C.A.B. 419, 420-421; Delta Air Corporation, Mail A 
4 C.A.B. 501, 502-503. 


een 
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doctrine. The intervenor Northwest argues'that even if the merger were 


a hi Capital could continue operations al! 6/ Chapter X Tentpant sation 
proceeding, -.regardless of the consent of Vickers. In such a proceeding, 
Northwest contends, the "good faith" test of the statute would be met since 
the immediate availability of temporary subsidy would make it clear that a 
feasible plan of reorganization could be effected. Likewise, the recurring 
problem of lack of cash — 4 most serious survival problem for capital _ 
would be resolved by the Board's grant of subsidy to Capital under-the - 
provisions of Section 406(b) of the Act. 

We are not convinced by this argument. We find that Capital would 


probably not emerge from a Chapter X reorganization because such ar, 


ceeding would require too long a period of time, as the Examiner found, 
and because of the remote likelihood of subsidy being available to support 


Capital's operations. All contentions with respect to the Chapter X 


25/7 Northwest also asserts that Vickers would not foreclose its 
lien if the Board disapproves the merger, because the liquidation of 
Capital's flight. equipment would not be feasible in today's aircraft 
market, since it would present the almost insurmountable burden of! dis- 
posing of a large number of aircraft at one time; In Northwest's opinion, 
the only practical approach for Vickers would be to permit the continuation 
»of Capital's operations, thus allowing the carrier to seek subsidy under 
the Act. We are not persuaded by this argument. We.agree with the Examiner 
that if the merger is disapproved, Vickers would prosecute its pending court 
action forthwith, for the declining value of its security leaves Vickers 
little choice in the matter. . 
Northwest contends that if Vickers pressed the foreclosure 
action, Capital could remain viable by a voluntary petition for reorgani- 
- gation pursuant to Chapter X. * | 
27/ We need not determine, as did the Examner, whether Capital's 


B losses would bé aggravated under a Chapter X reorganization by the reluctance 
of the traveling public to patronize an air carrier in reorganization. 
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reorganization were premised on the availability of subsidy for Capital 
and there is nothing in the record to persuade the Board that independent | 
of subsidy, a Chapter X reorganization route holds any reasonable promise 
of recovery for Capital. In view of our findings regarding subsidy for 


Capital either for a temporary or an indefinite period, the conclusion 


follows that a Chapter X reorganization would not be feasible. In any 


event, since the record clearly shows that Capital is in extremis, we 
believe that the burden is on Northwest or other opponents of the merger 
to show that a Chapter X reorganization offers & probable solution for 
Capital's problems. No such showing has been made. In fact, United has 
established that but for the merger, Capital would face bankruptcy and 
liquidation. As the Examiner found, the attendant delays and the 
severity of Capital's finencial position negate the practicability of 
a Chapter X reorganization. 

Accordingly, in view of all the foregoing the "failing business" 
doctrine is applicable to this case and removes any proscription of the 
first proviso of Section 408(b) of the Act to the approval of the proposed 


merger agreement. 
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Effect of Prior Board Decisions 
Aside from any proscriptions of the first proviso in Section },08(b) , 
the question arises as to whether approval of the merger is consistent with 
Board precedents. The sxamtiner held that prior Board decisions are not 
coutrolling here because the circumstances in the instant case do not 
parallel any previcus merger or accuisition case before the Boake} and 
that for the first time a major air carrier finds itself faced with 
approval of the merger or bankruptcy and liquidation. Continental, 
Delta, Eastern, and Northwest dispute this finding and wadintedo that 
Board precedents should be applied in this case. Northwest argues that 


approval of the merger would violate precedents established by prior 


i. SB 
Board decisions approving mergers involving only smaller carriers. 


In addition, Northwest and Continental maintain that approval here would 
prevent the Board from disapproving future mergers and "throw open the 
door" to attempts by the Big Four carriers to absorb the smaller trunklines. 


According to Delta and Northwest, the Examiner's statement regarding the 


29 
Board's concepts of route structure and size af are gratuitous 


and unsupported by record data. 


_ 98/ Northwest points out that the one exception (Bastern-—Colonial 
merger) differs from the instant case because Colonial was one of the 
smallest domestic trunklines whereas Capital is ten times Colonial' s 
size at the time of the Colonial/Zastern merger. | 


29/ "Certainly with the development of air transportation and 
larger dnd faster equipment, concepts of route structure and size of 
carriers have changed to meet the new conditions and financial needs. 
There tre indications that the limits of size may again be ready for 
exparition, in fact required, in light of the traffic needs and condi- 
tions and financing requirements of the jet age and of prospects when 
the supersonic transport arrives in the next few years." I.D. . 
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We agree with the Examiner that prior Board decisions do not preclude 
approval of the present merger. Each merger application mst be decided 
on its own merits for, as the Boatd observed in the American-Mid-Continent 
Case, public interest factors are "relat 30 matters, intimately tied to 
the circumstances of any particular case." It 1s not surprising that 
prior Board precedents 1n merger cases did not involve a merger approaching 
the size which United will achieve as a result of epproval of the merger 
for, as the Initial Decision points out, never before has a major air 
carrier been faced with merger or probable bankruptcy and liquidation. 
And, it is clear that our approval of this merger will not prejudgs future 
applications for consolidations or mergers of air carriers. 

Our approval of the present merger is not based upon any new 
concepts or standards as to route structure or carrier balance, but 
rather upon the need for preventing the collapse of the Capital system. 
The exigencies of Capital's situation heavily outwéigh those considerations 
of carrier balance, preservation of competitive service, and the like, 


which under prior precedents might point to disapproval. This merely 


underscores the fact that the assessment of the public interest under 


Section 408 in this case necessarily turns on an appraisal of all relevant 
circumstances; and our approval herein does not herald any new policy 


as such with respect to carrier mergers. 


5» 379 (1946). 
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Financial Integrity of Airline Industry 
Telta, Eastern, and Northwest take issue with the Examiner's 


finding that "approval of the merger will help to maintain and strengthen 


the financial integrity of tne entire airline industry and, therefore, 
32/ ess a 


is in the public interest." These intervenor air carriers argue that 
the bankruptcy and dissolution of Capital would not sduereely affect the 
credit standing of their respective companies because (1) the financial 
community examines the prospects of a particular borrower more than the 
industry prospects as a whole; and (2) the resulting diversion of revenues 


from smaller carriers which would result from the merger would have a 
| 


greater adverse effect on the financing capabilities of those carriers 
than would the disappearance of Capital. Eastern adds that the nontransfer 
of the New Orleans-New York and Atlanta-Florida segments to United would 
encourage the financial community to have confidence that the Board will, 
when presented with an opportunity, alleviate uneconomic situations 
resulting from excessive competition. 

We concur in the Examiner's finding. Although lenders are primarily 


concerned with the economic potential of the particular company with which 


327 1.D., 101. The Examiner further stated, ibid.: While it is 
undoubtedly true as stated by these witnesses that lending institutions 
consider the prospects of the particular applicant and base their action 
upon that appraisal, nevertheless, it is unrealistic to assume that they 
are not familiar with and do not consider the general financial situation 
jn the airline industry. Rejection of efforts of a carrier in financial 
trouble to protect its creditors and instead allowing that carrier to 'go 
down the Grain' would not be lost upon lending institutions! and would be 
considered by them in fixing terms for the financing which the airline 
industry is going to require both for the present jet equipment and for 
future supersonic transport equipment expected in the next few years." 

33/ Tr. 640, 699-701, 757-758. 
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they are dealing, the prospects of an individual company can never be 
divorced from the prospects of the industry of which it isa part. We 
find that the bankruptcy and liquidation of Capital would adversely 
affect the ability of the air carriers to borrow money or to raise 
equity capital through the sale of capital stock or other equity securities 
to the public. 
Integration 

Delta argues that the proposed merger will not provide sufficient 
integration, which is a factor that must be considered in.determining 
whether approval of the merger is in the public interest. Eastern main- 
deine that the lack of integration requizes the nontransfer of the New 
York-New Orieans and the Atlanta-Florida segments to United, ‘not Board 
rejection of the proposed merger. Delta asserts that (1) the 2° systems 
will not integrate segment-by-segnent with particular reference to the 


Nev York-New Orléans segnent of Capital's route 513 (2) very little 


first one-carrier service ‘would ‘be ‘provided, especially. with respect to 
Capital's route 51 cities and no first one-carrier service for any of 
the top 260 city ‘pairs of the United-Capital system; (3) only 0.5% of 


We note Delta's exception to the Examiner's "finding" that one 
of the public benefits from the merger would be the expansion of cargo — 
service in Capital's markets. The Examiner made no ‘such finding, Delta's 
reference is to. the Examiner's description of the contentions of the 
applicants. (I.D. 21.) 
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the traffic between Capital's route 51 exclusive points and points on 
United's system not served by Capital used Capital-United Se (4) 
there would be no "end-on" integration between route 51 and United's 
system at New York due to the long-haul restrictions in United's certif- 
icate; and (5) with respect to operational integration, United's interim 
schedules show no through-plane service between any of the southeastern 
or southern points on route 51 and any United city not eeganthy served 
by Capital on route 51. Eastern adds that there is likewise no integra- 
tion between the Atlanta-Florida segments and United's systen as evident 
from the Examiner's finding (I.D. 106) that United's operations from 
Chicago to the vest and along the West Coast will not increase its access 
to Capital's routes to the south. Eastern also states that United does not 
claim first one-carrier and first competitive service benefits from the 
acquisition of the authorizations which Eastern would have the Board withhold 
from ee 
We are not persuaded by these arguments. Like the Examiner, we find 
that there will be sufficient integration of the two systems to satisfy the 
public interest requirement. Traffic integration, which the intervenors 
emphasize, is only one aspect of route intégration bat the latter concept 
includes improved use of flight equipment and personnel, as well as cost 
savings by eliminating duplicating facilities and spreading the overhead 
—3/_ September 1958 Board survey data. _ 
36/ This statement was made by the Examiner in connection with his 
finding that the size of an air carrier does not control the traffic 
participation on individual routes. i 


3 In general, the Atlanta-Florida segment and much of the New York- 
New Orleans segment of Capital's route 51. ; y : 
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and general administrative see Savings in both of these categories 


will be brought ‘about by the merger. Moreover, with respect to traffic 
integration, there is no requirement, as the intervenors seem to suggest, 
that each segment of a system should contribute traffic support to each 
other segment, for such integration need not be evaluated on a segment- 
by-segment basis. The fact that there will be no first one-carrier or 
first competitive ea between Capital points (where Eastern and 
Delta oppose outright transfer or transfer without restrictions) and 


points on United's system not served by Capital, does not cancel out 1o/ 


the many positive facets of route integration resulting from the merger. 


I.D., 96-98. 

39/ In general, the first one-carrier service will be between (a) 
Buffalo, Rochester, Newport News, Norfolk, Richmond, Flint, Grand Rapids, 
Lansing, and Saginaw, on the one hand, and United's cities west of 
Chicago, on the other hand, and (b) between Minneapolis/St. Paul, on the 
one hand, and Columbus, Dayton, Hartford, Providence, and Boston, on the 
other hand. First competitive service will be between Buffalo and 
Rochester, on the one hand, and San Diego, Los Angeles, and San Francisco, 
on the other hand. 

I.D., 96-98. 
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Diversion 

Delta, Eastern, Northwest, and Continental dispute the Examiner's 
findings with respect to their diversion estimetes and contend that the 
potential diversion is so excessive that approval of the merger on an "all 
or nothing" basis is not consisven+ with the prdlic interest. Thus, North- 
west estimates that it would sustain annual diversion in an amount between 
$6,815,000 and $9 ae 0005 Eastern contends that its diversion would be 
$7,596,000 ae Delta states that its diversion would exceed 
$2,000,000 per year, and Continental estimates diversion of $670,000 a year. 

lo 

The Examiner found that Northwest's diversion would not exceed $1,682,570, 
that Delta's and Eastern's estimates were exaggeraved, and that there was 
no factual basis for Continental's claimed diversion. He also held that the 
diversion estimates of the intervenors when considered in the light or facts 
and the realities of the situation do not constitute obstacles 40 approval 
of the merger and that the amount that will occur will not jeopardize the 
financial stability of any of the intervenors. The Examiner futther decided 
that any detrimental effects are more than offset by the continuation of and 
improvement in service that will be given the public served by Capital's 
routes and the other public benefits which will flow from the merger. We 
agree with the Examiner's general conclusions although we reach different 


estimates of diversion for the respective carriers. 


There has been considerable disagreement among the parties as to whether 


certain revenues lost by the intervening carriers will be "true" diversion in 


the regulatory sense, since it is argued that mich of these revenues would be 


La/ Based on diversion as of December 31, 1960, or $6,639,933 if 


diversion is computed as of December 31, 1959. 

2/ With respect to Northwest's estimate, the Examiner held that there 
is no logical reason why Northwest should svffer loss of-revenues in markets 
where it now competes with Capital and United. He also inferentially held 
that he was accepting Northwest's estimate of diversion o> $1,682,570 
($1,489,000 passenger revenue plus 13% for other transport revenue) in 
markets where there will be a change in authority as a result of the merger. 
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lost to the intervenors, without any merger, if Capital were restored to 
a healthy condition. Regardless of the labels used, we think that it is 
important to weigh the financial effect which the merger will in fact have 
upon other carriers. Accordingly, our findings with respect to diversion 
will be in terms of total revermes lost to competing carriers as & result 
of the merger, without attempting to discount any of the loss as not being 
true diversion. 

With respect to Delta's diversion estimate of two million dollars per 
year, we have examined the evidence of record and ara that this estimate 
is probably overstated by some $300,000 (see Appendix It). Oita addition, 
Delta's estimate fails to take into account the probable growth of traffic 
in the markets involved. Giving effect to this growth, we conclude that the 
net reduction in revenues that Delta will experience in the fiscal year 1962 
will approximate $850,000, as compared to the calendar year 1959. Even if 
we were to assume that the gross diversion that Delta would experience will 
reach the two million dollar figure (before adjustment for growth in traffic) 
the net effect on Delta's revenues would be in the neighborhood of $1,200,000. 
Regardless of whether Delta would suffer a net loss of $850,000 or $1,200,000 
in revenues, we conclude that this amount would not be sufficiently harmful 
to Delta to dictate limitations upon our approval of the merger. 

—— Im reaching this conclusion we have wntoves the same basic market 
participation figures as would Delta, namely, those which United advanced at 
the hearing. The difference in our estimate as distinguished from Delta's 
stems largely from (1) use of data for the foll calendar year 1959, as com- 
pared to an expanded third quarter of 1959; (2) use of only single-carrier 
traffic data, as compared to total traffic data; and (3) differences in the 
assessment of the character of particular markets, e.g., as to whether they 


are two-carrier unrestricted or restricted, or three-carrier markets, 
restricted or unrestricted. 
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We reach the same conclusion as to Eastern and Northwest, although 
we estimate that the net diversion from these carriers wiii te greater: 
approximately $5,800,000 for Eastern and $2,300,000 for Northwest. 

In the case of Eastern, the carrier's own estimate was $6,600,000, 
based on 1959 traffic levels, and $7,596,000, based on 1960 traffic. 

The carrier also made correspondingly higher estimates of $10,300,000 

for 1959 and $11,800,000 for 1960 traffic levels, using the narket par- 
ticipation factors employed by United. Both of these gutigat ss fail to 
consider growth in traffic. Our estimate of net diversion of ay 
for the fiscal year 1962 is predicated upon a gross loss of $9,000,000 
in revenues, offset by growth of $3,200,000. (See Appendix Tr). 

Northwest has provided an estimated range of diversion for fiscal 
year 1960 from a minimm of $6,815,000 to $9,403,000. Northyest estab- 
- lished three categories in its estimte: (1) markets in which Northwest 
competes ‘gainily with Capital; (2) markets in which Northwest competes 
mainly with United; and (3) markets in which there would be a change of 
authority. In computing its estimate of diversion, Northwest has merely 
PA applied a paboantese to the total revenue it generated in the markets it 
identified for each category without giving any weight to the carriers’ 
present competitive position in the markets and without recognizing the 
present number of carriers operating in the market. : 

Applying the participation factors submitted by United we 
arrive at a level of $9,036,000 at the 1959 level. The difference 
in our total and Eastern's application of United's standards appears 
to be due to (1) use of data for its full calendar year 1959, as op- 


; (2) the computation of 'connecting 
overall factor; 
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example, using Northwest's approach, the carrier contends it would 
lose more than 25,000,000 revenue ceasaneersilioe, or roughly $1,400,000 
in the New York-Milwaukee and New York-Minneapolis markets alone. Capital 
under its certificate may not furnish nonstop service in these markets, 
and United would, of course, be similarly restricted. We fail to see 
how United, under this restricted operation, will be able to better the 
participation of 31% in the New York-Milwaukee market, or 21% in the 
New York-Minneapolis market, as experienced by Capital during 1959. 
Similarly, in the Cleveland-Washington market Northwest contends it 
will lose 846,000 revenue passenger-miles, although Capital carried 78% 
of this traffic in 1959. 

Our diversion forecast is predicated upon a market by market analysis, 
using United's participation factors. This approach produces gross revenue 
loss of $3,185,000 which is offset by a gain of $883,000, or a net diversion 
of $2,302,000 for the fiscal year 1962. (See Appendix II). We are convinced 
that this forecast is far more reliable than that employed by Northwest. 

Turning to Continental, we find that for 1961 that carrier estimates 
diversion of some $670,000. Our forecast of net diversion for fiscal year 
1962 is $337,000 (as compared to calendar year 1959). {Seo Appen ix II). 
We believe Continental's estimate 1s overstated because it forecasts di- 
version in markets where United already offers single-carrier service, and 
it fails to take into account offsetting traffic growth. We conclude that 
our forecast of the net diversion from Continental is more reliable and 
that such diversion will not be sufficiently serious to justify imposition 


of restrictions on the approval of the merger. 


TS Exhibit NWA-211 (25% times’ (60,413,000" pliis 111,972 ,000}=25,857,600 r 


= 23/2 


Route conditions 


In order to lessen the impact of the merger on them, Delta and 


Eastern have requested that the Board condition approval of the merger 


on United's acceptance of the nontransfer of certain rortions of Capi- 
U6 / 3 


tal's route authority. | Thus, Delta would have the Board umpose the 


following alternative conditions listed in the order of preference: 
yy/ 
(1) prohibit nonstop service in eight route Sl markets; (2) refuse 


| 

to transfer the Asheville-New Orleans portion of segment 2 and the 
L8/ | 

Norfolk-New York portion of segment 3 of Capital's route Sl; | Or 


(3) prohibit one-plane service between New Orleans or Atlanta, on the 
one hand, and Washington, Baltimore, Philadelphia, or New York on the 


other hand. 


467 Continental and Northwest are unalterably opposed to the merger 
and do not propose its approval subject to route conditions. The local 
service carriers, Allegheny and Mohawk, have requested that certain condi- 
tions be imposed for their protection. These conditions will be considered 
in a subsequent portion of this opinion. Infra, pp- 29-33- | 

47/ Atlanta-Washington, Atlanta-Baltimore, Atlanta-Philadelphia, 
Atlanta-New York/Newark, New Orleans-Washington, New Orleans -Baltimore, 
New Orleans-Philadelphia, ami New Orleans~-New York/Newark. 

48/ This alternative would include the imposition of a new condition 
(4) in the route 51 certificate which would provide that flights serving 
either New York or Philadelphia and a point on segment 1 of route 51 south 
of Pittsburgh must also serve Pittsburgh. Condition (4) now provides that 
flights serving Philadelphia, on the one hand, and points on segment 1 
south of Pittsburgh, on the other hand, shall also serve Pittsburgh. 
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Similarly, Eastern seeks to withhold y.«-tions of route 51 from 
United. Thus, Eastern asks that the Board (1) refuse to transfer Capi- 
tal's route 51 authority at those points where Capital applied for dele- 
tion prior to the date of execution of the merger agreement; ; and 
(2) modify or refuse to transfer Capital's authority in thirteen route SL 
Bo At the oral argument before the Board, Eastern proposed an 
alternative procedure, i.e., that the Board approve the merger condi tioned 
upon (1) the simultaneous institution of an investigation under Section 40l(g) g 
of the Act to determine whether the alteration, amendment, modification, or 


suspension in whole or in part, of any or all of the certificates of public 


convenience and necessity of Capital is required by the public convenience 


and necessity; and (2) the maintenance of the status quo with respect to 


Capital's nonstop operations during the investigation. 
Undoubtedly. acceptance of the proposed restrictions on the utilization 


of Capital's route authority would substantially reduce the financial impact 


kg. Baltimore, Richmond, Raleigh/Durham, Greensboro/High Point, 
Winston-Salem, and Charlotte. 

(1) Change from nonstop to one-stop authority in the following 
markets: New York/Philadelphia-Atlanta/New Orleans (via Pittsburgh); 
Washington-Atlanta (via Asheville); Washington-Birmingham/Mobile/New 
Orleans (via Asheville, Knoxville, or Chattanooga); Atlanta-New Orleans ; 
and (2) delete authority in the Atlanta-Florida markets (AtlLanta-Jackson- 
ville, Atlanta-Tampa/St. Petersburg, Atlanta-West Palm Beach, Atlanta- 
Ft. Lauderdale/Miami). 

51’ As a procedural mtter, any withholding of Capital's route 
authority from United would have to be accomplished through staying the 
appropriate portions of the Capital certificates transferred to United 
and instituting 2 Section h01(g) proceeding to alter, amend, modify, 
or suspend the yortions of the certificates in question. While we could, 
within the scope of this proceeding, place limitations upon United's 
use of the authority received by transfer to United, action upon the - 
certificates themselves, to alter, or terminate, the routes involved 
would require a public convenience and necessity inquiry under Section 
hOL(z) of the Act. 


Les 


of the merger on the intervening carriers. Financial impact on other 
carriers, however, is a consideration which the Board weighs in route 
proceedings and merger proposals coming before it. In this case, the 
Board is confronted with a firm agreement betweer: United and Capital S 
a further conditioning of which might well result in the foreclosure 
and bankruptcy and possible disappearance of Capital. In weighing 
these possibilities against the financial impact of the merger upon 
the intervening carriers, we find that the public interest requires 
approval of the merger without the restrictions proposed by Delta and 


Eastern. 


7With respect to Baltimore, Richmond, Raleigh/Durham, Greensboro/ 


cigh Point, Winston-Salem, and Charlotte, Eastern claims that the imposi- 
tion of its conditions would not give United an opportunity to withdraw 

com the merger. Since Capital applied for deletion at these points before 
the merger agreement was executed, these points, it is claimed, may be 
excluded from the agreement under paragraph 6 of Article XII without per- 
mitting United to abandon the agreement. This paragraph provides, in part, 
that United may abandon the merger agreement if any of Capital's route 
certificates should be altered or amended "except insofar as CAPITAL may, 
prior to the date of this Agreement of Merger, have requested their amend- 

ment."" The record does not show whether Eastern's interpretation of this 

portion of the merger agreement is acceptable to United, but it does show 
that at oral argument before the Board, United opposed deletion of Capital's 
authority at the above points. On balance, we conclude that those proceed- 
ings which involve Capital's applications for termination of authority to 
serve certain points which antedated the merger agreement should be set 
down for an early hearing, and that such a procedure is the appropriate 
means for pisaecke this problen. 
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There remains the question whether the Board should, without condition- 
ing the approval of the merger, nevertheless institute a Section )01(g) 
proceeding to determine whether the routes in question should be altercd, 
amended, modified, or suspended. In other words, the question arises as 
to whether the ccntentions and evidence of the intervening carriers raise 
sufficient doubts as to the public convenience and necessity for the routes 
involved, to warrant an immediate Section 01(g) investigation. As previ- 
ously stated, Delta and Eastern maintain that there is no longer a need 


for certain route 51 authorizations, in particular the New York-Atlanta- 


53, 
New Orleans and Atlanta-Florida segments. | Pointing out that if United 


operates the schedules it proposes, and Delta and Eastern ‘provide the same 
number of frequencies, and ‘assuming a 2C% traffic growth over 1959, Delta 
states that the New York-Atlanta-New Orleans service would have an overall 
load factor of only 28%. Delta also avers nak the financial condition 


of the north-south trunklines is deteriorating faster than the industry 


- Three trunk carriers are certificated between New York-Atlanta- 
New Orleans and between Atlanta-Jacksonville/wWest Palm Beach; and five. 
carriers are authorized to serve between Atlanta-Tampa/St. Petersburg 
and Atlanta-Fort Lauderdale/Miami. 
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as a whole, as evident from the fact that the operating ratios for the 
north-south trunklines increased from 91% to 102% whereas the industrywide 
increase was from 92% to 98%. And with respect to the New York-Atlarta 
and New York-New Orleans markets, Delta states that Capital has virtually 
abandoned service between these points, providing only token night coach 
service. Eastern adds, inter alia, that there is no longer a need for 
Capital's route 51 services at Baltimore, Richmond, Raleigh/Durham, 
Greensboro/High Point, Winston-Salem, and Charlotte ani indeed that 
Capital has applied for deletion of authority to serve these points. 

Delta and Eastern dispute the Examiner's finding that the strength of 

the New York-Atlanta-New Orleans route is demonstrated by the 628, 000 local 
passengers traveling between major route 51 markets in 1958 and by the 
rate of traffic growth evident in the 32% increase between 1955 ani 1958. 
They state that from 1955 to 1959 traffic between principal markets along 
this segment grew less than 20%, i,e., 18.h% and that for the four-year 
period the rate of growth was below the national average. 


While we have given full consideration to these contentions, we are 


not persuaded that the public convernience and necessity my not! require the 


i 
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continued certification of Capital on the New York-Atlanta-New Orleans seg- 
ment or between Atlanta and the Florida points. Therefore, we will not 
at this time institute a Section L01(g) proceeding concomitant with the 
Board's approval of the merger. We wish to make it abundantly clear 

that our unrestricted approval of this proposed merger agreement does 

not preclude the Board as a matter of law, or of fact, from taking a 
second look at the matter in the future in the event that circums tances 


develop with respect to these routes which we cannot now foresee. 


3b/ Likewise, no showing has been made by National that there is no 
need fur Capital's Buffalo-Florida route. Of course, the transfer of that 
route to a carrier other than United is not in issue in this proceeding, 
as National admits. 

Although’ Eastern contends that there is no need for the above-mentioned 
route 51 authority which Capital is seeking to delete from its certificate, 
it has made no showing to that effect. We conclude that the more orderly 
procedure would be to decide the deletion issues in the respective proceedings 
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Effect of merger on local service carriers 
Allegheny and Mohawk request that the Board condition approval of 
the merger upon the nontransfer of certain of Capital's euthorizetions 
in order to lessen the impact of the merger upon their operations. Thus, 


Allegheny asks for (1) the nontransfer of Capital's east-west route author- 


ity at Harrisburg, Pa., and (2) the imposition By a long-haul restriction on 


United's Philadelphia-Pittsburgh authorization. Mohawk requests that United be 
precluded from providing single-plane service between Buffalo and Detroit. 
Since both Allegheny and Mohawk are dependent upon subsidy, the effect of 


the merger on their operations poses special problems. 


With respect to Harrisburg, Allegheny points out that Capital provides 
no east-west service at Harrisburg on wf, 51 and has epplied for dele- 
tion of authority to serve this point. The carrier further shows that 
Harrisburg is its third most important city with respect to passengers 
originated, and is provided by Allegheny with 23 daily Agee ied In 
addition, the carrier points out that its on-line O&D traffic totaled 


58,572 passengers a year in Harrisburg's major east-west markets in 


55/ Allegheny requests that United be prohibited from operating 
turnaround service between Philadelphia and Pittsburgh, but be allowed 
to provide Philadeiphia-Pittsburgh service subject to the current long- 
haul restriction in United's certificate for route 1 "relating to service 
in this market." Condition (9) in United's certificate for route 1 requires 
that the holder shall serve Pittsburgh, Pa., only on flights originating 
or terminating at Omaha, Nebraska, or a point west thereof,- and that all 
flights serving Pittsburgh shall also serve. Chicago. aun 
56 / Capital's authority to provide north-south service at Harrisburg 
on route 34 would not be affected by Allegheny's proposed conditions. 
Application filed July ll, 1960, Docket 11614. 
Boston, Cleveland, Detroit, Hartford, New York, Philadelphia, 
Pittsburgh, and Providence. : 
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which it forecasts 74,942 passengers and $1,218,000 in revenue for 1961. 
With unrestricted approval of the merger, United could a aaa unlimited 
service between Harrisburg-New York and Harrisburg-Pittsburgh, markets 
which generated for Allegheny 44,000 passengers a year and are estimated 

to produce for it in 1961 passenger revenue of $700,000. Although United's 
witness testified at the hearing that Harrisburg was not of major signifi- 
cance, in its brief to the Board, United appears to oppose the nontransfer 
of Harrisburg. United states that diversion from Allegheny would be 
negligible and that by reason of the applicability of the "Toledo" re- 
Sines ‘United would not be able to operate one-plane service between 


Harrisburg and the New England cities (Boston, Hartford, Providence). 


Turning to the Philadelphia-Pittsburgh market, Allegheny shows that 
62/ 


United's unrestricted operation would be even more serious. These 
points comprise Allegheny's top market in revenue and account for 60,784 


Allegheny passengers per year or about 1/8 of Allegheny's system passenger 


59/7 Although Allegheny in its brief to the Examiner forecast Harris- 
burg's revenue in east-west market at $2,755,000 a year, the exhibit referred 
to in the brief indicates that this figure should be $1,218,000. 

60/ TWA also serves Harrisburg-New York and Harrisburg-Pittsburgh. 
Allegheny states that TWA's service has declined in recent years while 
Allegpeny's has increased. 

SL/ This restriction requires that flights over a Toledo-Washington- 
Baltimore-Philadelphia-New York-Newark-Hartford/Springfield-Boston route 
which serve points north of Baltimore, Md., shall originate at Toledo, Obio, 
or a point west thereof. Condition (12) of United's certificate for 
route, 1. 

627 Capital, although certificated to provide unrestricted service 
between Philadelphia-Pittsburgh, provides no service in this market. 

March 1, 1961, Official Airline Guide (Quick Ref. Ed.). 
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§3/ | 
revenue. Allegheny provides reduced fare "no reservation" service 


between Pittsburgh-Philadelphia and this type of service convenienced 
22,000 passengers for the year ended September 30, 1960. The Local 
» service carrier estimates that for 1961 this top market will generate 
91,400 passengers for its system with 24.4 million revenue passenger 
miles and produce $1, 489,000 in passenger revenue. ‘Although United's 
present Pittsburgh-Philadelphia authority is subject to a long-haul 
aceite and this carrier provides only one day round trip in this 
market, with unrestricted authority United proposes four gaily round 
trips with Viscount and Caravelle equipment which, it admits, vould burt 
Allegheny. United stated at the hearing that Allegheny's requested 7 re- 
striction on Pitteburgh-Philadelphia service "doesn't sound too much as 
| though it would be some major undertaking, - indicating that the imposition 
of Allegheny's proposed restriction would ‘not cause it to frustrate the 
| merger. However, in its brief to the Board, United opposes Allegheny’ 8 
proposed condition and states that United's planned four daily round trips 
are to be compared with nine nonstop round trips each by Atlegheny: and TWA. 
Based upon the record, we find that the unrestricted anreral: of the 
merger would result in an excessive. amount of diversion for Allegheny and. 
that its proposals respecting’ Harrisburg and Philadelphia- : 
Pittsburgh should be ‘adopted as a condition to the Board's approval of the 
Passenger revenue for Allegheny's is edeeseninsoutas service 


for the year ended September 30, 1960, totaled almost $1,000,000' whereas 
the system passenger revenue for the year ended June 30, 1960, was about 


$8,000,000. | 
Te March 1, 1961, Official Airline Guide Seat Ref. Ba. . 
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65 _/ 
merger. The local service carriers, unlike the trunklines, are on government 


subsidy. This means that @ substantial portion of the financial impact of the 
diversion would probably fall on the U. S. Treasury. Moreover, we believe 
that there is no real risk that United would withdraw from the merger agreement a 
with all the potential benefits it offers the corporation and its stockholders, 
merely because the Board finds that the public interest requires the imposition 
of the minor route adjustments needed to protect the subsidized local service 
carriers. 

As to Mohawk, we also find that it would suffer excessive diversion 
from the merger unless United is restricted in the Buffalo-Detroit market, 
as the local service carrier proposes. Thus, Mohawk states that the. 
Buffalo-Detroit market, which it provides with three daily round trips 
ueceae ‘produced 10,312 on-line O&D passengers for the year ended 


June 30, 1960, and 33,252 local and connecting passengers for the same 


period, the latter traffic pete ee in revenue. It contends 


that service between Buffalo-Detroit accounts for 8% of its yearly 
revenue passenger-miles and 7% of the annual passenger revenue. Although 
Capitel is certificated to serve between Buffalo-Detroit, it presently 
provides no service. With United's proposed schedules of three daily 
round trips nonstop -- as many nonstop flights as Mohawk now provides 
one-stop service —- and with more modern equipment provided by United, 
the local service carrier estimtes that it will suffer diversion from 

€5/ United will be permitted to provide Philadelphia-Pittsburgh 
service only on flights originating or: terminating at Omaha, Nebraska, 
or a point west. thereof. ; Ase 

66/ Narch 1, 1961, Official Airline Guide (Quick Ref. Ed.). American, 


the only other carrier serving Buffalo-Detroit, provides 4 daily round 


trips pa eton- eee eee 
67/ Excluding traffic and revenue.at Erie, Pa., the intermediate 
point on Mohawk's Buffalo—Detroit segment. 
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United to the extent of 50% of the traffic now carried by it between these 
points, or approximtely $300,000 per year. Mohawk further states that 
its proposed restriction would provide Buffalo and Rochester with a more 
expeditious long-haul service to the West since the transcontinental car- 
rier would not provide service between Buffalo-Detroit, thereby’ eliminating 


one intermediate stop on the route. Finally, the local service carrier 


claims that the restriction it requests would have such a slight effect on 


United that 68/ is most unlikely that the imposition thereof would jeopardize 


the merger. United opposes this condition on the ground that the diver- 


sion would be negligible, maintaining that Mohawk is not a major participant 
in the Buffalo-Detroit market since it carried only 12.7% of the one-carrier 
local traffic between these points during the third quarter of 1959. 


We find that Mohawk too would suffer significant diversion if United 


receives unrestricted authority to serve the Buffalo-Detroit market and 

that the public interest requires that Mohawk's proposed condition be 
imposed. As in the case of Allegheny's conditions, we believs that Mohawk's 
restriction is needed to minimize Government subsidy; and that it will not 


materially detract from the benefits of the merger to wan and poses no 
| 
real risk that United will frustrate the merger agreement. 


68/ Mchawk points out that its estimated diversion in the Buffalo- 
Detroit market is equal to 1/10 of one percent of the merged carrier's 
yearly passenger revenue. . 

’ ag a matter of formal procedure, we intend to transfer to United 
all of Capital's certificated authority, but to stay such authority insofar 
as it permits (1) service at Harrisburg on route 51; (2) service between 
Pittsburgh and Philadelphia other than on flights that originate or terminate 
at Omaha, Nebr., or a point west thereof; and (3) single-plane service between 
Buffalo and Detroit. Contemporaneously with the transfer of Capital's cer- 
tificates to United, we will issue a show cause order as to why United's cer- 
tificates should not be modified insofar as they would authorize United to 
engage in the operations which are being stayed. 
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Matters Relating to Ratemaking and Accounting 


The Examiner in his Initial Decision proposes that the following condi- 
tion be imposed upon the Board's approval of the merger: "That the approval 
granted herein shall not in any manner be relied upon as & basis for augment- 
ing the investment value for rate-making purposes of the certificates, prop- 
erties, and other assets to be acquired by United nor shall such approval be 
deemed a determination for rate-making purposes of the reasonableness of any 
costs or charges claimed by Capital or United under the proposed merger." 

This is a standard provision which has been used in several merger cases 
(e.g-, Colonial-Eastern Merger Case, Delta-C&S Merger 7 Case). However, there 
are circumstances in the present case which make it desirable that special 
conditions relating to rate-making and accounting be fashioned. Among other 
things, it appears that United may be purchasing the assets of Capital for 
less than their book value. To allow United to place assets on its books at 
more than their purchase price would be to allow United to inflate its invest- 
ment base, unless offsetting adjustments are made in the books of ‘account and 
appropriate accounting principles are thereafter Tojousy This is contrary 
to established Board policy. 

8 C.A.B. 298 (1947); North Atlantic Route Iransfe r Case, 11 C.A.B. 676 ats 


Transatlantic Final Mail Rate Case, 19 C.A.B. 464, 604 (1954). 


To assure that proper offsetting adjustments are made and that appro- 


priate accounting principles are followed, we shall attach to our approval of 
the merger two conditions dealing with these matters. They are shown as 
mmbered paragraphs 1 end 2 of our findings and 2(a) and 2(b) of our order- 
Tt vill be noted that among other things ve are requiring thet ¢ plan of 867 
counting for the transactions resulting from the merger be submitted to the 


Board's Office of Carrier Accounts and Statistics for prior approval. 


Labor Pro ive Condit 

The Examiner found that according to United's officials, United 
intends to offer employment to each of Capital's employees at wages 
and under terms and conditions equal or superior to those now enjoyed 
by Capital's employees; also, that United will retain all of its om 
emoloyees, with the result that no emoloyee of either company will 
be deprived of employment by the merger. These are general as Seeeence=? 
however, and United has realized that such general assurances without 
more would not be acceptable to the Board. Accordingly, United hes 
indicated that it is agreeable to the imposition by the Board of 
appropriate protective labor provisions. To this end United has 
prooosed and, after consideration of the evidence and views of all 
interested parties, the Examiner has adopted in toto, a set of labor 
protective conditions, shown as Appendix C to the Initial Decision. 


Various exceptions to these provisions, reflecting in general the 


same views presented to the Examiner, have been taken by the several 


labor organization intervenors in this case. 

Upon consideration of the record, the Board finds that the public 
interest requires protective labor conditions that are more closely 
akin to those imposed in prior Board proceedings. The conditions 
which. we find acceptable are set forth in the appendix attached to 


our order. 


a 


United has proposed rather extensive revision of what appropriately 
may be referred to as the Board's basic, standardized set of provisions, 


developed by the Board over the years: since 1950; and imposed by the 


in the last five merger cases without change. We shall first discuss our 


reasons for accepting certain revisions or objectives proposed by United 


and for rejecting others. We shall then discuss the major requests of the , 


a 


labor organization intervenors for changes and modifications in the 
standard labor protective provisions and our reasons for acceptance 
or rejection of them. In general,. it will be seen that we have adhered 


very closely to the provisions imposed in the last five cases, in 


a ee 
70/ The Board first imposed labor protective provisions in United- 
Western, Transfer of Route 68, 11 C.A.B. 701 (1950), aff'd. sub. nom. 
Western Air Lines, Inc. v. Civil Aeronautics Board, 194 F. 2d 211. In 
that case and in the following North Atlantic Route Transfer Case, 12 
C.A.B. 124 (1950), the Board adopted several features of the so-called 
Burlington Formila, developed by the Interstate Commerce Commission, 
with certain modifications considered appropriate. In the Braniff/Mid- 
Continent Merger Case, 15 C.A.B. 708 (1952), the Board incorporated 
certain features of the Washington Agreement of 1936, an agreement re- 
sulting from nation-wide collective bargaining in the railroad industry, 
again with modifications considered appropriate. Thus, the Board's labor *- 
protective provisions have been selectively developed on a basis consist— 
ing of two formas carefully worked out in the railroad industry. In the ~ 
Delta-C&S Merger Case, 16 C.A.B. 647 (1952), certain changes were made 
which have been retained in subsequent cases. Finally, in the Flying 
Tiger-Slick Merger Case, 18 C.A.B. 326 (1954), a revision was made to 
clarify the Board's intention on a certain point. + 
D/ Eiving Tiger-Slick, supra; Continental-Pioneer Acq. Case 20 
C.A.B. 323 (1955); Wien Alaska Acq. of Byers, 23 C.A.B. 428 1956); 
Colonial-Eastern Aca. Case, 23 C.A.B. 500 (1956); and Mackey-Midet Acq. 
Case, 24 C.A.B. 51 (1956). In almost all the above cases, from B 
Mid-Continent on down, extensive changes have been requested by the 
parties, according to their interests, but have been denied by the Board, — 
except as noted. 
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accordance with our view that it is undesirable to make changes in the 
standard provisions which have been imposed in preceding cases unless 
required by experience indicating need for such changes or by the particular 
factual circumstances of the case being decided. : 
A. Changes from_s wisions Ss ited 

1. For the stated purpose of "making it clear that those provisions 
are equally applicable to organized and unorganized pe perv sa United 
has made language changes in subsections L(a), 5(f), 5(4)5 8(b) and 9(b) 
of the standard provisions. For example, United has added the underlined 
words in section 5(f), as shown in the margin eee Hovever, we find that 
the added words are really not necessary. The Board has otherwise made 
it very clear that its protective provisions are eoually applicable to 


organized and unorganized employees. Forthermore, if certain words used 


in these subsections are given a non-technical meaning they can proverly 


be interpreted to cover unorganized as well as organized employees. 


72 ] Brief to Examiner, d. 40. ; 
73_/ "(f) An employee receiving a dismissal allowance shall be subject to 
call. to return to service after being notified in accordance with the 
working agreement, or in the case of an emolovee whe is not covered 
by a collec’ tive bargaining agreenent, in accordance with other rules wi er rules 
or_ practices, and such employee may be required to return to the service 
of the employing carrier for other reasonably comparable employment for 
and mentally qualified, and which does not require 
if his return does not infringe upon 
the enoloyne unde: working agreement in - 
ase of ran e . Lé = A e n « Ci e 


> 


= 36 


Accordingly, the words added by United in these subsections have been 
7 
omitted in the appendix attached to our order. 


2, United proposes that changes be made in subsection 4(c) 


which would have the effect of excluding overtime from the base used 
7 


in the computation of displacement allowances. However, in the Delta- 
C&S Case, supra, the Board considered a comparable request for changes 
in the formula (elimination or adjustment of night-time differential, 
incentive pay, etc.) and rejected it, stating in effect that departures 
from the formila which would reduce the protection afforded employees 
are unwarranted. We are still of this mind and accordingly reject the 
proposed changes. 

3, Section 6 of the present provisions quite simply provides that 
4an employee affected by the merger shall not during the applicable pro- 
tective period be deprived of benefits attaching to his previous employ- 
ment, such as hospitalization, relief, and the like." United proposes an 
extensive revision of the section"to specify the particular fringe benefits 
for which protection is to be provided and to permit the integration 
of Capitel's benefit plans into comparable plans of United." United 
states in effect that the changes are required "to effect the clarifi- 
cations necessary for an orderly administration of this ote 

on of the words "in accordance with 
Inasmuch as these words 
we have adopted this suggestion. 
75/ Change the words “exclusive of overtime" 


at three places. 
16f Brief to Examiner, pp. 41-42. 
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It is possible the Board's standard provision is ambiguous to a certain 
extent. Yet its basic intention -s clear, and no serious difficulty 
in its application has been shown. In these circumstances, ye waa 
not disturb the standard provision. : 

4. Section 7 provides for lump-sum separation payments under 
certain conditions, the amount of each lump-sum payment to be determined 
from a formula involving length of service on one hand anc a unit of 
pay on the other hand. With reference to the latter elenent, lunit of 
pay, United complains that the present language of section 7 fails to 
take into account the differing bases of pay, i.e, hourly, daily, 
monthly, yearly, etc., of different groups of employees. To remedy 
this, United proposes certain changes. | 


A unit of pay, of course, can be expressed in many ways, i.e., an 


hour's pay, a day's pay, a week's pay, a month's pay, & year's pay, etc. 

A day's pay can be either a calendar day's pay (the amount of compensation 
received in a month or year divided by the number of celendar days in the 
month or year) or a working day's pay (the amount of compensation received 
sn a month or year divided by the mmber of vorking days in thet month 

or year). It would be convenient, perhaps, if there were tat one unit of 
pay for everybody and for every purpose. However, this is not the case. 
Fortunately, it is not too difficult to change one unit of pey to another, 
when recuired for some particular purpose, and nornal'y only winor 
inaccuracies are involved in the process, even when "snort-cuts" are 

used (such as 30 days per calendar month, 360 days per calonias year, 


etc., in lieu of the correct figure for the partimlar period mas hie 


The basic unit of pay used in the Board's standard provision is a 
day's oe The effect of the revisions proposed by United is to change 
the basic unit to a month's pay and to set forth detailed instructions 
as to how to compute a month's pay. No advantage is perceived in this, 
sufficient to justify United's changes. Two minor changes are being made 
by us, hovever. In subsection 7(o) it is relatively clear that the 
"daily rate of pay" referred to must be a calendar-day daily rate, as 
opposed to a working-day daily rate, for the mailtiplier used to determine 
a month's vay is 30. Nevertheless, to remove any ambiguity, ve *r8/ 
inserting the word "calendar" between the words "the" and "daily." 

5, Section 9 of the provisions is designed to provide a measure 
of protection in real estate matters to employees required to change 
their residences, such as from losses suffered in the sale of their 
homes for less than "fair value" under conditions of distress or of 
depressed real estate values attributable to the merger. The entire 
section was taken almost verbatim from the Washington Agreement and has 
been used by the Board in its present form since the Braniff/Mid-Continent 
merger. United now proposes rather extensive revision of the section, 


although no showing has been made of undue trouble with the provisions 


in the past eight merger cases. Accordingly, we do not believe that the 


exters’ve revision is either warranted or desirable. 


? 77 The Board's provision was taken almost verbatim from the Washington 
Job Agreement, which has now been in use by the railroad industry 
for over twenty years. 

78/ The other change, vhich has no substantive effect, is to consolidate 
the last three lines of the schedule in section 7 into one line. 
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United has added a new subsection dealing with the matter of who 
bears the selling costs of an employee's home under certain conditions. 
the new subsection states that the employee and not United mist bear 
the selling costs when the home is sold to a third party, even if the 
selling costs reduce the net amount received below the agreed-upon fair 
value. With this principle we agree. It is our intent that ‘the carrier 
be liable only for the difference between the gross selling price and 
the agreed-upon fair value and that normal selling costs be borne by the 
employee. However, we believe that our intent is sufficiently clear 
that it need not be specifically stated in the provisions. | 

The new section proposed by United also provides that if an 
employee sells his home to United (under a provision affording the 
carrier an opportunity to purchase the home at the agreed-upon fair 
value before it is sold to any other party), then the employee shall 
receive from United only the amount he would have received had the 
home been sold by a licensed real estate broker to another perty—thns 
giving United the benefit of any fees and expenses that the : employee would 
have had to pay to the broker or someone else. With this ve do not agree. 
If the employee sells his home to the carrier, there vill no doubt be 
certain exoenses which should be borne by the enployee-seller. But 
where no commission or other expenses are in fact paid, then surely the 
return to the employee should not be reduced by non-existent fees or 


expenses. 


«tps 


Subsection 9(a) provides that "!n each case the fair value of the 
home in question shall be determined as of a date sufficiently prior to 
the merger <o be unaffected thereby." In the greav majority of the 
cases, where the employees required to transfer sell their homes within 
a short period of time after the merger, the reference to a date prior 
to the merger is satisfactory. However, in cases where the exployee 
disposes of his home a substantial period of time after the merger (but 
within the claim period), there may be changes of fair market value in 
the interim having nothing to do with the merger. The Board has 
previously stated that while it is the intent of section 9(a) to insure 
that in the determination of fair value any adverse effects of the 


merger be excluded, it is not the Board's intent to protect employees 


against losses resulting not from the merger a yee independent 


causes, such as a decline in real estate values. Accordingly, we 
have decided to add the following proviso to the sentence quoted 
above: "Provided, however, that if the home is not sold within a 
substantial period of time after the merger, then the fair value of 
the home shall be determined as of a date as closely related to the 
date of sale as possible, with an agreed-upon adjustment being made to 
exclude any effect of the merger on such fair value." We believe that 
in operation this proviso will be fair to both the carrier and to the 
employees. 


79/ West Coast-Empire Merger Case, Docket 5220, Letter of Chairman 
dated February 16, 1956. * 
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6. Section 11 of the standard conditions provides in general that 
the carriers being merged shall give at least forty-five days’ written 
notice of proposed changes in the labor force to be effected as a result 
of the merger. Provision is made for meetings, if requested, nto settle 
problems of the rearrangement of such employees arising out of and because 
of the merger," and provision is made for arbitration if agreement is not 
reached. United claims that the language just quoted is axhiguous and 
that its effect may be to circumscribe managerial discretion in certain 
matters. To correct this United proposes language which attenpts to 
delineate between matters which are approvriate for management decision, 
on the one hand, and matters which are appropriate for negotiation between 
the carrier and employees and for arbitration, if necessary, on the other 
hand. ! 

We do not think that United's contention is well taken. While the 
language of the provision is perhaps somewhat ambiguous, we believe that 
its intent, which is to afford appropriate protection to employees, both 
organized and ancreantnes) in the light of all the circumstances, is 
reasonably ee If resort to arbitratéon is ultimately required, then 
we have confidence that in this procedure United's legitimate managerial 


interests will be protected. In any event, there appears no basis for 


anticipating that the Board's standard provision will not prove satisfactory 
| 


in the present merger. 


§9/ This provision wes first imposed in the Delta-CéS Case. See dis- 
cussion at 16.C.A.B. 647, pp. 655-656. 


=i 
7, United proposes a new section, reading as follows: "The 


benefits of the foregoing provisions shall not apply to officers or 


directors of Capital or any employees associated with any station which 


may be discontinued by Capital pursuant to order of this Board subsequent 


to August 11, 1960, and transferred to another air carrier." The Board 


does not believe that this provision is necessary. First, the benefits 


are applicable only to "employees" and this is sufficient to exclude 


the officers and directors of the merging companies. Second, the 
benefits are applicable only to employees whose changes in employment 
are "solely due to and resulting from such merger." (Section Ts) 
This is a question of fact which United seeks to resolve in advance 
against employees who might be affected. In addition, the proposed 
condition might derogate from the Board's discretion to consider pro- 
tective conditions in connection with discontinuance of the stations 


in question. In these circumstances, we find United's proposal un- 


acceptable. 


B. Modification of standard provisions proposed_by labor 


organization intervenors 
As a procedural matter we have considered the positions of all the 


labor organizations who intervened in this case and appeared before the 
Examiner and before us at oral ot In general we have adopted the 
findings and conclusions of the Examiner in respect of their positions, 
except as noted below. Our comments follow: 

1. In practically every merger case the labor organization intervenors 
contend that in relation to previous cases there are factual differences 


ALPA, ALSSA, ALDA, and CWA did not file exceptions to the . 
Examiner's Initial Decision but did appear at oral argument. 


Shs.e 


and umsuel circumstances present which justify Liberalization of ‘the 


Board's standard labor protective provisions in severai important 
among them the following: removal of the claim period 
‘aich would have the effect of making employees eligible 
for venefits for an indefinite period so long as they could show that 
their chenges in employment were 4 result of the merger) or extension 


of it from three to five years; extension of the protective period 


fron tzree to five years; expansion of displacement protection ye apply 


not only ony compensation but also to "rules, working conditions, baa 
benefits ie vasing dismissal allowances on 10C per cent of pay for ait 
or some of the protective period instead of 6C per cent of pay; 
increasing the emount of the lump-sum separation ellowances; ees 
These ccntentions and requests have again been made in this cases 

and cerpleint is made that the Examiner dealt too summarily with 

then. 

“We nave considered the contentions and requests and the reasons 
given in support of them. We find, however, that we are in agreement 
with the Examiner that the factual circumstances of the present case 
do not warrant a change of the Board's standard provisions. No Siaene 
has been made on this record that the basic protective scheme ad not 


afforded reasonable protection to employees affected by a merger. 


ie eee a ne 
827 FEIA brief to Board, p. li. 
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2. Section 1 of the provisions states that it is the Beard's 
intent that the benefits provided by the provisions are "to be 
restricted to those changes in employment solely due to and sesultine 
fron such merger. Fluctuations, rises and falls, and changes in volume 
or character of employment brought about solely by other causes are not 
covered by or intended to be covered by this order" (under Lining 
supplied). ALPA and ALSSA complain that the underlined language is 
unduly restrictive and that it should be changed to provide that 
employees presenting claims need only show that their adverse change 
in employment is directly or substantially attributable to the merger. 

The Board does not believe that any change in this section is 
necessary. While the underlined language out of context is highly 
restrictive, it is considerably modified by the rest of the section. 
Although it is possible that the surviving air carrier of a rerger might 
attempt by an unduly narrow construction of the underlined language to 
cut down the protection the Board intended to afford employees adversely 
affected by the merger, recourse would’ be available to the claimants 
(submission of matter to arbitration as provided in section 13, or to 
the Board). 

3. We take up now a ratter which has been the subject of some 
confusion in the past and which both United and IAM-BRC ask be clarified. 


Tie issme is whether the protective labor provisions provide an allovance. 


of any kind to employees who are offered appropriate employment by the 
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surviving carrier but decline to accept such appropriate employment because 


it would require a change of residence. It is the stated position of 
IAM-BRC that the provisions proposed by United do provide an allowance 
to employees who elect not to transfer, but the intervenors request that if 
the Board does not agree with this construction of the provisions, then 
such allowance be prescribed in this case. United states that if employees 
were given the option of refusing a transfer and receiving dismissal or 
separation allowances the cost would be staggering and the imposition 
of such a burden on the surviving carrier would not be in the public 
interest. : 
The problem of construction arises because the language of: : section 
4(a) and also 5(f), both adopted from the Washington Agreement of 1936, 
contains the clause, "which does not require a change in residence." 83/ 
In the Delta-C&S Merger Case, both Bureau Counsel and the applicants urged 
that employees be considered ineligible for displacement or dismissal 
allowances if the displacement or dismissal resulted solely from a 
refusal of the employees to change their residences. To this end the 
clause just quoted was removed from section 4(a). The Board accepted 
this recommendation, stating that the facts of that case showed a pattern 
of employees being required to move and under these eebcee ces "we 
see no reason to accord the employees here involved a right to pafiiess 


to change their residences in order to maintain their positions." 


83/ fhe clause in Section 5(f) provides, “which does not require 
a change in his place of residence." 


8h/ 166. A. B. 647, 656. 


pag ae 


However, in the next casc, the Board restored the clause to section 


4{a),; seca, thet it had not been shown that the same factual pettern 
B . 


was oresent. From this action 4t could be urged that the Beerd in the 
Delta-CsS case refused to give rights which the standard labor pro- 
tective provisions do provide. 

However, as pointed out by United, the Beard and its staff have 
subsequentiy had occasion to construe the pertinent provisions. Follow- 
ing the Braniff/tid-Continent merger, certain employees previously exployec 
by Mid-Continent at Kansas City were advised by Braniff that if they desired 
to remain with the surviving company 4% would be necessary for then to 
accept comparable positions in Dallas. A number of employees elected 
to resign rather than to transfer and presented claims to the company for 
compensation under the protective labor provisions. Upon refusal by the 
comoany to honor the claims, the employees appealed to the Beard. In 
Ashby v. Braniff, Docket 6087, letter of Office of Compliance dated 
July 24, 1953, Order E-7741, cated September 22, 1953, the Board held 
that employees who voluntarily resign rather than accept appropriate 
positions requiring a change of residence are not entitled to com 
pensation under the vrotective provisions. This ruling has subsequently 
been reaffirmed in West Coast-Empire Merger Gase, Docket 5220. letter of 
Chairran Gated February 16, 1956, and in Kemo v. Continental Air Lines, 
Docket 10034, letter of Office of Compliance dated June 15, 1959. 

657 Piving Tissr-Slick Nerzer Case, 18 C.A.B. 326, 328; also, Continental- 
20 C.A.B. 323, 384, The clause has been 


ce eee: ger cases and is contained in the provisions 
proposed by United. 
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We think this policy is sound and not unduly harsh and that it 
represents a correct construction of the labor protective provisions. 
Accordingly, we must deny the TAM-BRC request. In this connection we 
point out that employees who are required to change their places of 
residence are not without a measure of protection from the hardships 
of the requirement, for they are entitled to reimbursement for the 
costs of travel and moving, for not exceeding two days' pay devise 
which to locate a place to live, and to protection against ecrtais 
real estate losses resulting from the transfer. They remain eligible 
of course, for all the other benefits afforded by the provisions. 

We realize, of course, that many employees will for good peasons 
decide not to move and that these employees may be adversely affected 
by the merger no less than those employees who do move to another city 
in order to maintain employment with the surviving carrier. On the 
other hand, should employees have the option not to move and still be 
eligible for benefits of the nature afforded by our present provisions, 
and should a large mumber of employees elect not to move to another 
city to maintain employment with the surviving carrier, which would 


then have to replace then, the cost to the surviving carrier could 


indeed be staggering. We do not feel that we can or should impose 
this additional burden on the surviving air carrier. ! 


86/ It should be understood that we are here referring to employees 
who are offered appropriate employment requiring ea change of residence 
as an initial matter. We are not referring to employees who because of 
some previous action on the part of the carrier ere already receiving 
displacement or dismissal allowances. It is our construction of the 
language of the protective provisions that the clause, "which does not 
require a ¢hange in residence," is applicable to the latter but not 

Eee eee Ce oe 
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4. We have previously considered a request that a provision be added 


which would -provide that if an employee changes his place of residence . 
to maintain employment with the surviving carrier and within three years 
thereafter he is furloughed, hs shall be entitled. to reimbursement of 
moving expenses a second time should he elect to move back to the 
place from which he was transferred. We agree with the Examiner that 
this request should again be denied, but our reasons are ‘those given a 
when we first denied this request rather than those given by the Examiner. 
See Braniff/Mid-Continent Merger Case, 15 C.A-B. 708, 715. 

5. Section 10 of the standard conditions provides in effect that if 
either party to a merger on or after a specified date rearranges or adjusts 
its forces in anticipation of the merger, the employees adversely affectéd 
shall be entitled to the protective benefits. 

The date argued for by ALPA and ALSSA is July 19, 1960, which is 
described by the Examiner as follows: apaceatinn: a series of meetings 
vere held involving Vickers, United, and Capital which ultimately resulted 
in an agreement on terms which were embodied in Lo yl of intent filed 
by United, Capital, and Vickers on July 19, 1960." 

me date specified by United and adopted in the Initial Decision 
is August 11, 1960, which is described by the Examiner as follows: 

"On August 11, 1960, special meetings of the Board of Directors of 
United and of Capital were held at which meetings the merger agreement* 


&7/ The: Riceiter felt that such s Jeoyi ee the, axeger apt toot 
p a better position than he was prior to the merger is j 
asf ba oe theory of labor protective conditions #4 Fe “th: “De 112} 
I. es Pe 2. 


rae : 


i 

was ratified by the board of each company. Thereafter, on the same day 
United ani Japital filed with the Board an application for approval of the 
eee application together with the underlying agreenents were 
physically filed with the Board on August li, 1960, which would 
indicate that they had been agreed upon and printed prior to that date, 
subject to ratification. | 

We think that the earlier date should be used in this case. This 
principle was followed by the Board in the Delte-CéS Merger Case, supra., 
where a letter of agreement was dated April 24, 1952, bat the agreement . 
was not formalized until July 8, 1952. In the present case United aa 
"Neither United nor Capital could reasonably have teat a rearrange- 
rent or adjustment in its labor force prior to execution of the merger 
agreement. In fact, they could hardly do so until all eesasaey approvals 
of the merger are obtained." TS,this statement is true as a factual 
matter, then United should have no objection to the eacider! date. 

6. IAM-BRC request that the Board condition approval of the 
merger upon acceptance and recognition by United of contracts Which 
Capital now maintains with its employees. This has particular reference 
to the fact that the employment of clerks is covered by a collective 
bargaining agreement at Capital bat not at United. United's position 


is that Capital will cease to exist upon the merger, whereupon the 


Capital employees will become employees of United and subject to he sane 


89/ Ia. 
9_/ Brief to Examiner, p. 52. 
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bargaining agreements, rules and practices (or lack of same) as 


United's other employees. 

It would seem that this matter, on which the Examiner did not 
comment, is one of the matters which should appropriately arise under 
section ll. That is to say, Capital and United should jointly or 
severally give at least forty-five days' notice to the employees who 
will be affected as a result of the merger by a change or loss of 
representation and collective bargaining agreement. This would then 
place the matter as a problem to be worked out between the companies 
and employees, in accordance with regular procedures applicable to the 
matter of representation and agreement. 

While we have specified in the appendix to our order protective 
provisions that are warranted in the present case, there may be 
difficulties which we have not foreseen and which will require further 
Board action. Accordingly, we shall reserve jurisdiction to make such 
amendments, modifications or additions to these conditions as 


circumstances may require. 


9699 
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Procedural Matters 

Delta asserts that the Examiner denied it a fair hearing by (a) limit- 
ing the trial of the case to the two alternatives of "merger as is or 
bankruptcy" and failing to consider other possible alternatives; (b) fore- 
closing Delta at the outset from cross-examining the applicants’ witnesses 
and from introducing evidence concerning "modification" of the agreement or 
the imposition of "terms and sulanviageee and (c) refusing Delta's request 
that United be ordered to produce evidence as to future revenue and expenses 
to enable Delta to Beene era the effect of the fester on United 
and United's competitors. We find these contentions unpersuasive. 

With respect to Delta's assertion that it was precluded from cross- 
examining witnesses or presenting evidence concerning proposed "terms and 
conditions," neither Delta nor any other party has provided record cita- 
tions to support this claim. In fact, Eastern ie that ** : * a full 


evidentiary hearing was allowed with respect to Eastern's nontransfer 


contentions and no evidence on that subject was excluded.* No: showing has 


been made that Delta did not receive like treatment. 
Neither is there merit in Delta's contention that the Examiner 


erroneously denied its motion that United produce data as to future revenue 


9/ Section 408(b) of the Act authorizes the Board to approve the 
merger upon such terms and conditions as it shall find to be just and 
reasonable and with such modifications as it may prescribe. _ 

9:/ Delta admits, however, that the alleged denial of due process can 
be corrected if the Board will impose the conditions on the transfer of 
route operating authority which Delta requests. 

9 Page 3 of its brief to the Board. 
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and expenses of the merged carrier. Delta asserts thet the Examincr, 


by permitting United to present revenue and expenses for only a nast 


BS 
period and schedules for the merged company for only a future period, pre 


cluded Delta from effectively cross-examining witnesses concerning the 
financial impact of United's proposed operations, assuming approval of the 
merger; and that the Examiner's rulings, coupled with the limited amount of & 
evidence submitted by United voluntarily, denied Delta a fair hearing on thea 
diversion issue. In essence, Delta maintains that because United's profit 
and loss statement was for a past period and the proposed schedules for a 
future period, any calculation of diversion based on United's own fore- 
casting of traffic, revenue, and expenses was rendered impossible. 

We do not agree. Although the Examiner could have required United to 


produce the data requested by Delta and other intervenor air carriers; we 


9, Prior to the hearing, Delta filed objections to the Examiner's 
ruling (at the prehearing conference) that he would not direct the appli- 
cants to furnish requested data with respect to schedules, passenger 
capacity, and other matters. Specifically, Delta contended that the Examiner 
should have required the applicants to furnish the material covered by 
items numbered 24, 25, and 26 of the Bureau's requests relating to contem- 
plated schedule changes, balance sheets, and profit and loss statements. 
Item 24 requests data concerning contemplated changes in schedules includ- 
ing types of aircraft and seating capacity, assuming that the merger is 
approved; Item 25 requests a consolidated pro forma profit and loss state- 
ment for 1961 and balance sheets for December 31, 1960, and December 31, 
-1961,. based on the assumption that the merger is approved, with the profit 
and loss statement showing, among other things, revenue plane-miles, avail- 
able seat-miles, revenue passenger-miles, revenue for each class of traffic 
and operating expenses; Item 26 requests the same data as in Item 25 ex- 
cept upon the assumption that the merger has been disapproved. The Examiner; 
prior to the hearing, overruled Delta's objection and Delta requested . 
permission to appeal this ruling to the Board. The Examiner denied such 
permission at the commencement of the hearing (Tr. 10). 

PS, Exhibit UC-301, a portion of which is Appendix A to the. Initial 
on. 
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cannot find that his failure to do so was error. Delta had every 
opportunity to and did cross-examine the applicants' witnesses with 
respect to all pertinent matters, as well as present its own evidence 
on estimated diversion if the merger was approved. We find no error in 
the record with respect to this claim of denial of due process. 

Finally, Delta states that it is entitled to a hearing on the 
question of what conditions or changes might be required by the public 
interest and that the Board may not abrogate its statutory responsibility 


by refusing to consider whether any terms and conditions or modifications 


of the agreement are required, other than those agreed upon by the 


applicants. 

The Board is required under Section 408(b) of the red to consider 
any proposed terms and conditions which are asserted to be in the public 
interest and we have done so in this case. Delta and other intervenor 
air he anes prior to the hearing for the inclusion in the pro- 
ceeding of an investigation to determine whether, if the merger is 
approved, the public interest requires that the certificates of public 
convenience and necessity issued to United, Capital, and other domestic 
trunkline carriers serving designated markets should be altered, amended, 
or modified in whole or in part. In denying the motion, the ‘Board stated: 
"The Board does not consider that this proceeding embraces or should em- 
brace the question of whether Capital's routes should be transferred to 
Bee Ate Soa p. 53, supra. 

wy Allegheny, Eastern, National, and Northwest. 


Order E-15814, dated September 23, 1960. 
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another carrier or whether such routes may warrant suspension in whole or 
in part.® And in denying reconsideration, the Board further saidt “The 
Board's denial of requests that it institute an investigation of route 
transfer and that it expand the issues in the instant case whereas in some 
previous instances it has instituted such investigations was an exercise of 
the Board’s administrative discretion." (Bmphasis supplied.) However, in 
rejecting the request to conduct a full investigation involving the possible 
dismemberment of Capital's routes and their distribution among the various 
air carriers, the Board did not intend to preclude 

a hearing as to what terms and conditions, if any, were required by the 
public interest if the Board approved the merger. In view of its statutory 
mandate to impose such terms or conditions as the public interest requires, 
the Board did not excise this issue from the Section 408 proceeding. 

At several places in the Initial Decision the Examiner seems to have 
taken a contrary view (pages 85, 86, 107-108). However, the scope of the 
hearing was not in fact so limited, and the Board's consideration of the 
issues has not been so confined. (See pp-23-33, supra.) Moreover, Delta 
makes no sionine ey any evidence as to terms and conditions was rejected 
at the hearing, and our examination of the record has failed to disclose 


any such exclusion. 


99/7 Order £-15931, October 18, 1960. ve 
100/ As previously pointed out, Eastern admits that "a full evidentiary 
hearing was allowed with respect to [its] * * * nontransfer contentions and 
evidence on that subject was excluded." Also, United avers that. not one 
shred of Delta's or Easteri's evidence or argument has been refused ad- 
mission in this case, and that their briefs are largely directed to the 
conditions they would have imposed. ; 


9703 
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In considering the propriety of the procedures employed by the Board, 
we believe it is important to point out that the intervening carriers have 
been free at all times in this proceeding to demonstrate by evidence and 
argument that various portions of Capital's system should not be available 
for operation by United if the merger is approved. The mere fact that the 
Board did not consolidate route transfer issues into this case has not in 
any way foreclosed the freedom of the Board in placing limitations on 


United's operating rights subsequent to the merger. To the extent that 


the Board has been convinced that United should not fall heir! to parts of 


Capital's system, the Board has effectively taken action by appropriate 
éonditions to protect the intervenors, e.g., Allegheny and Mohawk. In 
these circumstances, the procedures employed in this case have not in any” 


way derogated from the Board's duties and powers under Section 408. 
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We have carefully examined the remaining exceptions filed in this 


proceeding and the contentions in support thereof and find that they 
1ol/ 
should not be sustained. 


Accordingly, upon consideration of the foregoing and all the facts 
of record, we find that, subject to the conditions specified hereinafter, 
and in the light of the "failing business" doctrine, the proposed merger 
of Capital and United should be approved, since it is consistent with the 
public interest and will not result in creating a monopoly and thereby 
restrain competition or jeopardize another air carrier not a party to 
the merger agreement. We further find that it is just and reasonable 


and in the public interest to attach to our approval of the merger agreement 


. 


the following conditions: 


LOY The Examiner denied Riddle's request that approval of the merger 
be made subject to the condition that United shall not operate all-cargo 
aircraft on the routes presently certificated to Capital. Although Riddle 
filed no exceptions, the carrier made a presentation at oral argument re- 
questing that a condition be imposed on approval of the merger which would 
prevent United from operating all-cargo service over routes which paralleled 
Riddle's routes. No new matters have been presented and Riddle's request is 
denied. 

Also, prior to oral argument before the Board, Eastern filed a letter 
requesting that the Board postpone further consideration of this case until 
it is assured by United that condition XIT .(10) of the merger agreement e 
(that the holders of at least 85% of Capital's 43% convertible debentures 
have accepted United's offer to exchange such debentures for common stock 
of United) has been satisfied, or that United is ready to proceed with the 
transaction irrespective of compliance with that condition. United filed 
a letter replying that it anticipates that the debentures already deposited 
and those which will be deposited before the deadline date of January 28, 
1961 (later extended to April 30, 1961), will be sufficient in mumber to 8 
satisfy both United and Vickers. In view of the condition in our order 
accompanying this opinion that United must make an appropriate showing 
that all necessary steps have been completed for the consummation of the 
merger agreement before Capital's route certificates will be transferred 
to United, we wiil deny Eastern's request. : 
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1. That for rate-making or other regulatory purposes the approval 
any manner be relied upon by United asia 
value of assets acquired or as a 
in excess of the price paid) for 
val be deemed a determination for 
s of the fairness or reasonable- 


proposed merger. 


2. That in accounting for the merger transaction the assets and 
Liabilities shall be transferred to United at the values shown on the 
books of Capital, as of the effective date of the merger, as defined in 
the merger agreement, with any differences between such book value’ and 
the purchase price to be entered in the acquisition adjustment account 
and held in suspense until all adjustments have been made for items not 
directly a part of the acquisition adjustment account, such as the recog- 
nition of income tax deferred through accelerated amortization of aircraft 
by Capital, merger integration costs, and other items of a capital nature; 
that the remainder in the acquisition adjustment account: shall be amor- 
tized through income over the remaining life of the flight equipment acquired 
and the amounts so amortized in each quarterly accounting period shal? be 
separately disclosed on CAB Form 41 reports; that any income tax loss 
carry-forward credit resulting from the merger shall be taken up only 
in the periods in which realized; and that a plan of accounting for the 
foregoing items shall be submitted to the Board's Office of Carrier 
Accounts and Statistics for prior approval. 


3. That with respect to operations over Routes 14 and 51 ited 
be prohibited from providing 


(a) service to Harrisburg, Pa., on Route 513 


(b) service between Philadelphia, Pa., and Pittsburgh, iPa., 
except on flights originating or terminating at Omaha, 
Nebr., or a point west thereof; 
102/ 


(c) single-plane service between Buffalo, N. Y., and Detroit, Mish. 


102 / As we have indicated previously, under the score of the proceed- 
ing, the actual amerdment of the certificates for Routes 14 and 51 to 
incorporate the traffic restrictions specified above cannot be accomplished 
until the outeewe cf a Section 401(g) proceeding to alter, amend, or modify . 
the certificates with respect.to the above-certificated authority. At the 
time of the transfer of.the certificates for Routes 14 and 51 to United, 
however, we will stay those portions of Capital's certificated authorizations 
which we have found would be inconsistent with the public interest to trans- 
fer to United. | 


. That United be subject to the labor protective provisions set 
forth in the appendix attached to our order herein.103/ 


Since further steps must be taken by the parties before the merger 
can be consummated, the actual transfer of Capital's certificates for 
Routes 1h, 3h, and Sl will not take place until an appropriate showing 
has been made to the Board by United that all necessary steps have been 
completed and that United accepts the conditions we have attached to our 
approval of the merger. 

An appropriate orcer will be entered. 

Boyd, Chairman, Gurney and Gillilland, Members of the Board, con- 
curred in the above opinion. Chairman Boyd filed the attached separate 
concurrence. Minetti, Member, filed the attached separate concurrence 


and dissent. Murphy, Vice Chairman, did not take part in the decision. 


103/ While we have specified the labor protective provisions that 
are warranted in the instant case, there may be difficulties which we 
have not foreseen and which will require further Board action. Accord- 
ingly, we shall reserve jurisdiction to make such amendments, modifica-: 
tions, or additions to these conditions as circumstances may require. 


CHATRMAN BOYD, CONCURRING: 


I join in the opinion of the Board, but feel that certain additional 


comments are necessary. MY position in approving the merger is dictated by 
the circumstances in which Capital finds itself today. I believe that 
bankruptcy would now most likely result for that carrier absent merger 
approval. in view of my belief, and of the consequences adverse to the 
public interest which would flow from bankruptcy of Capital Airlines, I am 
moved to approve the application. 

In the summer of 1960 when the merger applicetion was eied, the Board 
had an opportunity to frame issues for consideration in the hearings on the 
merger application in a fashion that would have permitted the Board to adopt 
the best possible solution in terms of the public interest. The Board could 
have considered the matter of suspensions of Capital routes, transfer of 
Capital routes, and protection of Capital employees in the Light of the 
public need for services provided by Capital. It was the Judgment of the 
Board that sufficient life was not left in Capital to permit an investige- 
tion of this type to be consummated. As a matter of judgment, 't disagreed 
with the action of the majority in narrowing the issues to prevent such 
investigation, and dissented accordingly from Order No. £15814 of 
September 23, 1960. Today, there can be no question but that Capital 
could not survive during the course of another investigation. ‘The six to 
eight months, which I felt we had available last September before the demise 


of Capital, have now been largely spent. 


It has been suggested that receivership and reorganization under 
Chapter X of the Bankruptcy Act is @ possible alternative to either 
approval or bankruptcy. ‘The theory is that receivership would be 
aided through approval of massive suspensions of loss points on the 
Capital system and that the Board would shore up the financial structure 
of Capital with liberal doses of subsidy funds. It is assumed that 
Vickers would not (in fact, because of market conditions, could not) 
foreclose on the flight equipment of Capital on which it holds a lien. 
This assumption does not coincide with the representations made by 
Vickers. 

While it would be possible for the Board to grant Capital the 
right to suspend at loss points on its system, such a solution is 
theoretical rather than practical, because it assumes that the public 
convenience and necessity does not require service at these points, 
or that these points would receive adequate service from other air 
carriers. Furthermore, with regard to granting subsidy to Capital, I 
have grave doubts that the Civil Aeronautics Board can, today, properly 
provide direct subsidy to any trunk airline where, over @ major portion 
of its system, competing non-subsidized trunk airline service is readily 
available, and where in regard to other points, non-subsidized trunk 


airline service could be made available in the event of the demise of 


the corporation, or existing subsidized local service operations could 


be made available. 
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The United States airline industry is faced with a requirement 
for additional vast sums of money to complete its re-equipment program 
from now through 1963. Only adverse effects could flow from the 
bankruptcy of one of the major carriers in this country. The quest 
of the airlines for capital funds has not been an easy one. For the 
Board to do anything to make this quest more difficult is not is the 
public interest. 

The bankruptcy of Capital would mean the loss of jobs for, the 
present employees of the company and consequent dislocation of. these 
employees at a time when the labor market is saturated. Such an unhappy 
situation is clearly not in the public interest. 

As I have stated, it is my judgment the Board would have been far 
wiser last September had it instituted an investigation to setetieln 
the best solution for the situation in which Capital found itself. 
This was not done. In view of the situation today, I mst approve the 
merger even though this action may result in the creation of something 
of a patchwork of routes 4a saw had been a theoretically rational 
domestic route structure. The difficult problem of balancing @ route 
system that has been one of the major areas of the Board endeavor now 
becomes more difficult. 

The surviving company of this merger eannot, however, expect to 


maintain ad infinitum the monopoly markets created as a result of 


granting this application, mor can the surviving carrier expect the 
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Civil Aeronautics Board to permit the situation, in which Capital now 


to be visited upon another or other trunk carriers by 


finds itself, 


virtue of the award herein made. 


/s/ Le S. BOY 


MEMBER MINETTI, CONCURRING AND DISSENTING: 


While I concur in the majority decision to approve the merger, I 
do so because of the limited choices before me, and because of my belief 
that additional protective conditions should be imposed to soften the 
disadvantageous aspects of the resulting merger. As noted in the 
Chairman's concurring opinion, the framing of the issues in this case 
has unduly restricted the Board's alternatives in coping with the 


Capital crisis. But even as the case comes before us now, there are 


protective conditions that can and should be imposed in the public 


interest. Specifically, I would condition approval of the merger upon 
immediate institution of an investigation pursuant to section 01(g) to 
determine whether Capital's authority to serve major points on Route 51 
should be altered, suspended or transferred to a carrier other than 
United. In the interim, I would stay the transfer of this authority 
to United pendente lite, in a fashion which would require United to 
preserve the status quo. I would also attempt to limit the adverse 
effects which may flow from monopolies which will occur in alfor traffic 
markets. This could best be done by immediately instituting proceedings 
to determine whether certification of competitive service in these mar- 
kets is necessary. | 

The limited courses of action now available to the Board stem from 
the Board's earlier decision to limit the scope of this case. From the 


outset, United and Vickers advanced the view that the Board had no choice 


ae a 

but to unqualifiedly approve the agreement or permit Capital to be 
liquidated. Thus, at the time of the first announcement of the agree- 

ment on July 28, 1960 (about two weeks before the formal application 

was filed), the Vickers Chairman said, "If , . . it is not possible to 
proceed expeditiously with the proposed merger, it is difficult at this 

time to see any alternative except to press forward with the foreclosure 
action." And, in a conference with the Board on the same day, United's 
President Patterson stressed that the merger agreement depended on 

United's being permitted to acquire major Capital routes without restrictiong 

These three themes - that United would stand by the merger only if 
the Board gave it everything it asked for, that this approval mst be 
granted in record time, and that Vickers would resume foreclosure pro- 
ceedings if the Board did not comply with United's ultimatums - were 
repeated in the crucial early stages of the case, when the Board was 
attempting to frame the issues to be tried. 

It was apparent from the outset that the major adverse impact of the 
merger would fall upon Delta and Eastern in their operations over Route 51. 
It was also clear that this merger of the nation's second and fifth 
largest airlines would create a system between 15 and 30 per cent larger 


than the then biggest carrier, and was contrary to the Board's long- 


standing efforts to effect a more equitable distribution of traffic among 
1 


the trunklines. Finally, it was self-evident that, unless the Board 


1/ For example, in 1955 the Board said, "It is vital, in our opinion, 
to so develop the national air route structure as to tend to 
decrease rather than increase the gap between the relative size of 
the Big Four carriers and the smaller trunks." Southwest-Northeast 
Service Case, 22 CAB 52, 56 (1955). 
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moved quickly to encourage alternatives to United's Seoriceals| Capital's 
financial condition might leave little choice but to approve the merger. 
Against this background the Board examined several motions to 
expand the United-Capital merger hearing beyond the Addi -ae nothing 
basis requested by the applicants and Vickers. These motions proposed 
Board consideration of various alternatives to the United application. 
They clearly showed that, if the Board adopted the @l1-or-nothing 
course, it would retain little freedom of ee Yet the Board 
did build for itself such a ‘sitlane This decision effectively 
ordained the Board's ultimate approval of the merger. Capital is in 
extremis, and the Board has no practical alternative but to approve 
the merger. 
The only real area of discretion remaining, relates to the con- 
ditions to be placed on the approval. What these conditions |should 
be is dependent upon considerations of competitive balance. In past 
cases, the Board has refused to do through merger what had deen care- 
fully prevented in individual route cases. Every proposed merger 


having substantial adverse impact on route balance has been disapproved. 


2/ Bareau Counsel's Answer to Motions and Petitions, dated | 
September 20, 1960, page 11. 


3/ Order E-1581h, dated September 23, 1960. 
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Tms, in the American-Mid Continent Case, the Board said: 

"These underlying circumstances of size and competitive 

position are critical factors in measuring the applica- 

tion now before us against the standards of public 

interest set forth in section 2 of the Act... [Bly 

acceding to the present petition and permitting execution 

of the transaction, we should be sacrificing our freedom 

of action over future matters of public convenience and 

necessity, without at the same time having contributed 

materially toward the fulfillment of those ends." )/ 
These policies have received Presidential support. Indeed, in the North 

5 
Atlantic Route Transfer Case, where the Board would have disapproved 
Pan American's acquisition of American Overseas because of competitive 
imbalances which would have been created, the President directed approval 
of the merger on condition that competing routes be awarded TWA. 
By its virtually unrestricted approval, the majority gives United 
major route segments which it never could have gained through normal 
6 

certification processes. While I join in approving the merger, there 


is little reason to go beyond what circumstances require and permit, 


4/ American Airlines Inc., Acquisition of Control of Mid-Continent 
Rirlines, mmce., 7 CAB =é5 at 370, 301 (i9L6). Underscoring supplied. 
5/ 11 CAB 676 (1950). 


6/ We may properly analogize the present situation to the Great Lakes- 
Florida Case, in which American sought a Detroit-Florida route. 
In denying American's application, the Board said: 


"American is the lergest domestic carrier and is engaged 
primarily in conducting long-haul east-west air transpor- 
tation on a transcontinental route. .. . In view of the 
competitive implications arising from American's proposed 
route and the scope of its operations we do not believe 
that authorization of American to operate to Miami, serving 
a territory in which it has heretofore had no interest, 
would constitute a proper development of the air transporta- 
tion system in the eastern portion of the United States." 

6 CAB 29 at 38 (19k5). 
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for example, the extreme competitive imbalance which will result from 
7 / H 
giving United unrestricted access to Route Sl. 


The majority estimates that $9 million of the $38.6 million of 
revenues earned in major Route 51 markets by Eastern in 1959 will be 
diverted to United, but that approximately $3.2 million of this diver- 
sion will be offset by growth in the markets, by the year ending June 30, 
1962, It finds that the $5.8 million of net diversion would not be 
sufficiently harmful to dictate limitations upon United's operations 
over Route 51. While this result may be questioned in view of Eastern's 
"worsening financial position in the industry during the past. several 
eee it assumes far greater significance when coupled wiht the 
majority's refusal even to investigate the possibility that, with the 
advent of jet aircraft, three-carrier service is no longer required over 
this route. 


In short, the majority is concluding, not merely that the indicated 


level of diversion is not sufficiently high to compel disapproval of 


the merger, but that it is not even high enough to justify an investi- 
gation of the markets' current need for such a large quantum of service. 
With this latter view I cannot agree. The Board has very recently 
viewed Eastern's deteriorating competitive position as a cause for con- 
cern. In the Southern Transcontinental Case, after noting Eastern‘ s 


"steadily decreasing opportunities for growth," the Board said: 


7/ From 1955 to 1960, the Big Four share of domestic trunkline revemue 
passenger miles declined from approximately 75 to 68 percent. 
Approval of the merger will increase this share from 68 to 7) percent. 
See Exh. NWA-A, page 2; NWA-100, page 3. 


8/ Southern Transcontinental Service Case, Opinion E-16500, page 57. 
| 
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me are convinced that the competition between carriers 
required by the Act cannot be preserved if the economic 
position of any of the trunks, whether classified as a 
Big Four or a normember Big Four, is permitted to 
deteriorate in relation to the other trunkline carriers 
with which it is required to compete, Maintaining the 
strength of Eastern is of substantial importance in our 
ultimate goal of preventing imbalance in the size of 
carriers that are expected to compete with each other. 
Eastern competes in many markets with American, TWA, and 
United and yet its relative economic position in rela- 
tion to those carriers is declininge Eastern's profit 
position has also shown a sharp decline since 1955, a 
situation which gains added importance in view of the 
fact that American, one of Eastern's chief competitors 
in many of its eastern markets, continues to enjoy 
healthy growth.” 


If these words have any validity, the Board should view diversion of 
15 percent of Eastern's Route Sl revenues from major markets as a cir- 
cumstance serious enough to warrant investigation into the transfer of 
Capital's quasi-dormant Route Sl authority to United. 

I draw the same ultimate conclusion with regard to Delta, although 
I also question the correctness of the assumptions underlying the ma- 
jority's computation of the diversion this carrier will suffer. These 
estimates do not take into account any cut-backs in schedules which may 
result from United's heavy penetration of markets in which Capital has 
been dormant. Thus, the prediction assumes that Delta will be able to 


nold 33-1/3 percent of the market against the two major trunklines, United 


and Eastern. Yet the record shows United's intention to operate at least 


two round-trip jet flights per day in major Route 51 markets. 


a 7s 


3ven asswaing growth at roughly twice that inclucedc in the majority's 
diversion estimates, were Zestern and Delta to provide schatules con- 
petitive with Unitec's proposal, the resultant overall loac factor for 
New York-Atlanta-lNew Orleans service would be only 28 percent. Obviously 
the carriers could not operate for long at sach uneconomic load factors, 
and the weekest carrier woulc, after a period of high-cost operations not 
includec in the najority's calculations, be forced to cut back its schedules 
Grastically. There can be little doubt that Delta - which will have 


roughly one-fourth the revenues anc assets of United - would be the one 


to curtail its schedules. It would thereby suffer a large amount of 


diversion. | 
9/ 
Unfortunately, there is no precise way to measure this. The 
princinal obstacle to assessment is the Examiner's refusal to ee United 
10 
to suamit any traffic or financial cata for a future period. With only 


9/ Delta estimates that, under these conditions, it would lose approxi- 
—~ mately $10 million of revemes yearly. See Delta brief, pp. 30-31. 


10/ Refusing to orcer the applicants to submit any evidence, the Examiner 

—  yvled at the prehearing conference "that it was the obligation of the 
applicents to prove their case ane that he would not direct them to 
submit evidence requested which they did not feel they could agree to 
furnish on a voluntary basis." Report of Prehearing Conference, 
September 19, 1960, page 7. The ruling was reaffirmed, after objec- 
tions, by the Saminer's ruling of September 29, 1960. ‘The Examiner 
also refused to order United to submit a full schedule pattern for a 
future year. Instead, United furnished only "illustrative" schedules. 
S1though the Examiner justified his rulings on the theory that the 
epplicants! failure to produce would be construed against then, their 
omissions actually have worked in their favor. While I believe these 
rulings were in error, they are understandable in view of the emphasis 
on speedy trial of limited issues revealed by Order E-15814. 


illustrative schedules, with no estimate by United of the traffic it 
expects to carry, and with no suggested financial results, the diversion 
estimates on which the majority relies may have little connection with 
reality. Furthermore, the Examiner's refusal to order production of such 
evidence prevents calculation of the increased costs Delta and Eastern 
might suffer while attempting to maintain competitive schedules. 

These considerations persuaded me that we must at least investigate 
the present need for unrestricted three carrier service in major markets 
on Route a Furthermore, I would examine into protection of the pub- 
lic against the monopolies which will result from the merger or from 
Capital's failure. In four major markets seeelece et I would launch pro- 
ceedings looking toward restitution of competitive service, if found to 


be required by the public convenience and necessity. More than 600,000 


13 
local passengers travelled between these points in 1958; if twenty-two 


years of Board experience is meaningful, it is clear that monopoly opera- 
tions by a transcontinental carrier are not likely to meet the need for 
regional service of the kind here involved. 

The majority sees no need for these actions, but cites no evidence 
to prove its case. Instead, it fears that United will withdraw from the 
merger - leaving Capital to bankruptcy and liquidation - if such conditions 
are attached. ‘True, United's president has stated that the carrter is not 


LY Particularly New -York-AtLanta-New Orleans. 


12/ New York-Cleveland, Cleveland-Chicago, Philadelphia-Detroit and 
Philadelphia-Cleveland. 


13/ See I.D., Appendix B. 
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interested in acquiring Cepital if its route system 1s substantially 
curtailed, and has specifically suggested that the merger will be 
abandoned if United is not permitted to take over Capital's Route Sl 
authority intact. But how seriously should this statement be taken? 
Under the circumstances, United could hardly say anything else, since 
an equivocal position would invite the Board to do what the carrier 
seeks to avoid. : 

Whether United backs out of the merger as a result of Board-imposed 
conditions depends on the economic importance to United of the conditions 
which are attached. Without detailed forecasts ‘of planned operations, 
we cannot precisely determine the amounts of revenues and profits United 
expects to earn from this route, nor can we definitely gauge the extent 
to which United's profits would be cut by limiting the carrier's service 
in these markets pending a hearing on permanent restrictions or ‘deletions. 
Indeed, United itself can have but a rough notion of the profitability of 
these markets, unless it has prepared such studies. If it has then, United 
undoubtedly would submit figures tending to show that these markets are so 
profitable that their loss would diminish the value of Capital to United 
to a point at which the acquisition is not justified. If United has not 
made such studies, its failure to do so may imply that the markets are 
not important enough to be worth the effort required to predict their 
profitability. Were United convinced that Route 51 is important enough 


to be the key to its deal, would it not submit evidence tending to estab- 


lish this fact? 


; | 
1:/ The record: Soe testimony that no such projections have in fact 
been made. Tr. 


Js Ore 


While on the present record there is no definitive way of fore- 


casting how United's management would assess the limitations I would 

impose on its Route 51 operations, I am convinced that the remaining 

benefits of the merger to United would be so sizeable that rejection 

of the merger by United would be out of the question. Let us not for- 

get that by this one deal United acquires the fifth largest comestic 

trunkline systen and emerges as the nation’s No. 1 domestic trunkline; 

it acauwires routes from the Great Lakes to Florida that it had no 
established decisions governing route awards; 

and it succeeds in eliminating competition in markets generating approxi- 

mately one million passengers annually, 

These cncch-making developments for United are not lighly to be 
relinquished because of pique over not getting all the benefits hoped 
for on Route Sl. In plain terms, the merger agreement with Capital is 
a once-in-2-lifetime opportunity for Unitec. Common sense dictates that 
the carrier would adhere to the merger, even if a small portion of the 
anticipated gain from the transaction were Cenied it. 

Tn the remote event that the merger were cancelled, as the majority 
feers, we could, in my judgnent, take effective action to prevent Capital's 
failure while the carrier is being reorganized into a profitable economic 
unit. For instance, we could permit emergency suspension of operations 
at all points which generate losses for Cepital, but which now receive 
competitive service. We could encourage the effectiveness of a Chapter X 


reorganization by advancing temporary subsidy payments, if necessary, 
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after suspension of service at appropriate loss points. We could also, 


by such steps, encourage exploration of Delta's offer to take over 
15/ 
certain Capital operations, equipment, and employees. (Other services 


might logically integrate with the routes of other carriers; for example, 
Northwest might be willing to accept the burdens as well as the benefits 
of a transfer of some of Capital's east-west routes.) Furthermore, the 
willingness of Vickers to take back 15 Viscounts for resale indicates 


the presence of a market for a substantial portion of Capital? s flight 
16/ | 
equipment at reasonable prices. Route realignment, a limited amount 


of temporary subsidy relief, if necessary, and a refinancing of the 


Vickers debt might well furnish a base for additional borrowing, or at 
17/ 
least for leasing, to acquire competitive equipment. 


15/ In a motion on the scope of the issues dated September 1), 1°50, 
Delta suggested that the Board should consider, among other 
things, sale of Route 51 to it. The suggestion was repeated at 
oral argument. 


16/ On the other hand, present market conditions would not, in my 

~~ judgment, permit Vickers to repossess all Capital's Viscounts 
and dispose of them simultaneously. Thus Vickers would! not be 
inelined to force foreclosure proceedings to their logical con- 
clusion, if offered a feasible alternative. As Chairman Boyd 
notes, this view is contrary to representations made by Vickers. 
But Vickers was not cross-examined on the point. In any event, 
if the Viscounts are not suited to Capital's routes (as! United 
contends), a program for their gradual return to Vickers - which 
could be arranged in a Chapter X proceeding - might well be in 
the public interest. i 


17/ Equipment manufacturers needing to maintain production lines 
have recently given liberal terms to less affluent buyers. 
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All of these steps would have been easier to accomplish some months 


ago and could have been facilitated had the Board not limited the scope 
of this case to meet United's demands. But I believe that they would 
still be feasible as a last resort if United refused the conditions which 


I would attach to approval of the merger. 
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PRINTED AS PART OF THE OFFICIAL “CIVIL AERONAUTICS BOARD REPORTS." 
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Appendix ITI 
Page 2 of 2 


1/ See Appendix III for markets analyzed and participation factors used. 


2/ Total single carrier plus connecting traffic carried in 1959. O&D 
Survey for 1959 annualized by applying a factor of 10, expanded to include 
connecting traffic and converted to commercial revenue in accordance with 3/. 


3/ In those markets in which United would replace Capital the appropriate 
participation factor (From Appendix III) was applied to total 1959 single- 
carrier traffic to determine the competitive share of traffic Capital would 
have carried had Capital been an effective competitor. The difference 
between this total and the traffic actually carried by Capital in 1959 
represents the traffic diversion. The balance of the single-carrier traffic 
after diversion was recistributed among the other carriers on the basis of 
their participation in the 1959 single-carrier traffic less Capital's actual 
traffic. For those markets in which Capital actually carried its competitive 
share no diversion was computed. 


For those markets which would receive first single-carrier or first 
competitive service the total 0&D traffic for 1959 - as identified in the 
1959 0&D Survey - was computed on the basis of the actual routing by carrier, 
and the appropriate participation factor (From Appendix III) was applied to 
this figure. 


O&D passengers were converted to passenger miles on the basis of 
airport to airport mileage as reported in the Book of Official CAB Airline 


Route Maps and Airport to Airport Mileages, or the mileage reported in the 
September 1953 O0&D Survey. : 


O&D passenger miles - except for markets to receive first single- 
carrier or first competitive service - were expended to include connecting 
traffic on the basis of the. ratio.of connecting to local passengers by 
market as reported in the September 1958 Competition Among Domestic Air 
Carriers Survey. 


Total commercial revenue was computed by applying the carrier's 
1960 domestic system yield for passenger and excess baggage plus its 
1960. ratio of express and freight revenue to the total passenger revenue. 


4/ Growth to June 30, 1962, computed at 12.4 percent for the 2b-year 
period based on domestic trunkline growth for the 30-month period. from 
June 30, 1953,!to December 21, 1960, for passenger originations. 


5/ 1959 diversion less growth to year ended 6/30/62. To the extent 
that growth more than offset the 1959 diversion in any market it has been 
credited against the total diversion estimate. ; 


6/ Revenue yields for year ended September 30, 1960. 
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| 
Order, No. B-16605 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronantics Board 
at its office in Washington, D. C., 
on the 3rd day of Aprii, 1961 


Docket 11699 


ORDER 


A full public hearing having been held in the above-entitled 
proceeding and the Board, upon consideration of the recerd, having 
issued its opinion containing its findings, conclusions, and decision, 
which is attached hereto and made a part hereof; 


I? IS ORDERED: 


| 
1. That, subject to the conditions specified below, the merger of 
United Air. Lines, Inc., and Capital Airlines, Inc., pursuant to joint 
application in Docket 11699, be and hereby is approved under sectiqn 
408 of the Act; 


2. what the approval granted herein is subject to the following 
conditions: | 


(a) That in accounting for the merger transaction the assets 
ilities shall be transferred to United at the values shown on 
effective date of the merger as defined 
differences between such book value 
quisition adjustment 
all been made for 
items not directly a adjustment sach 
as the recognition of ough accelerated amortiza- 
tion of aircraft by Capital, merger integration costs, and other items 
of a capital nature; that the remainder in the acquisition adjustment 
account shall be amortize i the remaining life of 
i acquired and amounts so amortized in each 
i separately disclosed on CAB Form 1 
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me Dive. 


{b) That for rate-making or othe~ regulatory purposes the 
approval granted herein shall not in any manner be relied upon by United 
as a basis for augmenting the investment value of assets acquired or as 
a basis for claiming an investment value in excess of the price paid. for 
assets acquired nor shall such approval be deemed 6 determination for © 
rate-making or other regulatory purposes of the fairnéss or reasonable- 
ness of any costs or charges claimed by Capital or United under the 
proposed merger; 


{c) That, except as noted below, United shall be subject to 
the labor protective provisions set forth in the appendix to this order. 


(a) That United shall not (4) serve Harrisburg, Pa-, oD 
between Philadelphia, Pa., and Pittsburgh, Pa.; 
iginate or terminate at Omaha, Nebr., or & 

ingle-plane service between 


o the Board a statement 
paragraph 2 


ment, 

Capital for Routes 1, 

propriate Board order, subject to a stay 
tions for Routes 14 and 51 as described 


4. That jurisdiction is hereby reserved to make such amendments, 
modifications, and additions to the protective labor conditions imposed 
by paragraph 2(c) above as circumstances may require. \ 


By the Civil Aeronautics Board: 


/s/James L. Deegan 


James L. Deegan 
Acting Secretary 
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tive sions 


conditions 
for compensatory 
ted by the proposed merger of 
and it is the intent that 
se changes in.employment 
solely due Fluctuations, rises and 
falls,’ and chang employment brought about 
solely by other causes are not covered by or intended.to be covered by 
this order. ee ; 


through such separate facilities. 


(b) ‘The term "carrier" as used herein refers to either United 
or Capital or to the corporation surviving after consummation ofthe proposed 
merger of the two companies. , 


(c) The term "effective date of merger”. as used herein shall 
mean the effective date. of the amended. certificates of public convenience 
and necessity transferred to United pursuant to the approval granted-.in this 
order. ] 


seniority 

sentatives of the employees affected. In the event of failure to agree, 
dispute may be submitted by either party for adjustment in accordance with 
Section 13. 


except however, that if he fails to exercise his seniority rights to secure 


another available position, which does not require a change in residence, 
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to which he is entitled under the working agreement and which carries a 
rate of pay and compensation exceeding’ those of the position which he elects 
to retain, he shall thereafter be treated for the purposes of this section 
as occupying the position which he elects to decline. : 


(b) The protection afforded by the foregoing paragraph is 
hereby designated as a "displacement allowance" which shall be determined 
in each instance in the manner hereinafter described. Any employee entitled 
to such an allowance is hereinafter referred to as @ "displaced" employee. 


(c) Each displacement allowance shall be a monthly allowance 
determined by computing the total compensation received by the employee 
and his total time paid for during the last twelve (12) months in which 
he performed service immediately preceding the date of his displacement 
(such twelve (12) months being hereinafter referred to as the “test 
period") and by dividing separately the total compensation and the total 
time paid for by twelve, thereby producing the average monthly. compensation 
and average monthly time paid for, which shall be the minimim amounts used 
to guarantee the displaced employee; and if his compensation in his current 
position is less in any month in which he performs work than the aforesaid 
average compensation, he shall be paid the difference, less compensation 
for any time lost on account of voluntary absences to the extent that he is 
not available for service equivalent to his average monthly. time during the 


test period, but he shall be compensated in addition thereto at the rate of 
the position filled for any time worked in excess of the average monthly 
time paid for during the test period. : 


(4) The protection afforded herein shall only apply to dis- 
placements occurring within a period of three years from the effective 
date of the merger (referred to herein as the claim period); and the 
period during which this protection is to be given (referred to herein as 
the protective period) shall extend for a period of four years from the 
date on which the employee is displaced. 


Section 5(a). Any employee of either of the carriers participating 
in the merger who is deprived of employment as & result of said merger 
shall be accorded an allowance (hereinafter termed a dismissal allowance), 
based on length of service, which (except in the case of an employee with 
less than one year of service) shall be a monthly allowance equivalent in 
each instance to sixty percent (60%) of the average monthly compensation 
of the employee in question during the last twelve months of his employ- 
ment in which he earned compensation prior to the date he is first 
deprived of employment as a result of the merger. This dismissal allowance 
will be made to each eligible employee, while unemployed, by United during 
a period beginning at the date he is first deprived of employment as a 
result of the merger and extending in each instance for a length of time 
determined and limited by the following schedple: 
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Length of Service eriod of t 


.1 year and less than 2 years 6 months 

12 months 

18 months 

36 months 

48 months 
15 years and over 60 months 


In the case of an employee with less than one year of service such employee 
shall not be covered by the benefits provided in this section, but shall 
receive such benefits, and only such benefits, as are provided by Section 7. 


(b) For the purposes of this order, the length of service of 
the employee shall be determined from the date he last acquired an employ- 
ment status with the employing carrier and he shall be given credit for 
one month's service for each month in which he performed any service (in any 
capacity whatsoever) and twelve such months shall be credited as one year's 
service. The employment status of an employee shall not be interrupted by 
furlough in instances where the employee has a right to and does return to 
service when called. In determining length of service of an employee 
acting as an officer or other official representative of an employee organi- 
zation he will be given credit for performing service while so engaged on 
leave of absence from the service of the carrier: Provided, That in 
calculating the dismissal allowance for such an employee; such allowance 
shall be based upon the compensation paid such employee by the carrier 
during his last twelve (12) months of service on the company payroll and 
not on the compensation he may have been paid by the employee representative 
organization. 


(c) An employee shall not be regarded as deprived of employ- 
ment in case of his resignation, death, or on account of age or disability 
in accordance with the current rules and practices applicable to employees 
generally, dismissal for justifiable cause in accordance with the rules, 
or furlough because of reduction in forces due to seasonal requirements 
of the service; nor shall any employee be regarded as deprived of employ- 
ment as the result of the merger who is not deprived of his employment 
within :three years from the effective date of said merger. 


: (d) Each employee receiving a dismissal allowance shall keep 
United informed of his address and the name and address of any other 


person by whom he may be regularly employed. 


oF (e) The dismissal allowance shall be paid to the regularly 
assigned. incumbent of the position abolished. If the position of an 
employee is abolished while he is absent from service, he will be entitled 
to the dismissal allowance when he is available for service. The employee 
temporarily filling said position at the time it was abolished will be 
given a dismissal allowance on the basis of said position until the 
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regular employee is available for service and thereafter shall revert to his 
previous status and will be given a dismissal allowance accordingly if any 
is due. 


(£) An employee receiving & dismissal allowance shall be subject 
to call to return to service after being notified in accordance with the 
working agreement, and such employee may be required to return to the 
service of the employing carrier for other ‘reasonably comparable employment 
for which he is physically and mentally qualified, and which does not require 
a change in his place of residence, if his return does not infringe upon the 
employment rights of other employees under the working agreement. 


(g) If an employee who is receiving a dismissal allowance returng 
to service the dismissal allowance shall cease while he is so reemployed and § 
the period of time during which he is so reemployed shall be deducted from the 
total period for which he is entitled to receive a dismissal allowance. During 
the time of such reemployment, however, he shall be entitled to protection in 
accordance with the provisions of Section 4. 


o is receiving a dismissal allowance 
ssal allowance shall be reduced to the 
h employment plus his allow- 
ance and any unemployment fit) exceed 70 
amount upon which his dis That this 
shali not apply to employees wi 


(i) A dismissal allowance shall cease prior to the expiration 
of its prescribed period in the event of: : 


1. Failure without good cause to return to service after being 
notified of position for which he is eligible and as provided 


in paragraphs (f) and (g)- 
Resignation. 
Death. 


Retirement or on account of age or disability in accordance 
with the current rules and practices applicable to employees 
generally. , 


5. Dismissal for justifiable cause. 
Section 6. An employee affected by the merger shall not during the 


applicable protective period be deprived of benefits attaching to his 
previous employment, such as hospitalization, relief, and the like. 
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Section 7.. Any employee eligible to receive a dismissal allowance 
under Section 5 hereof may, at his option at the time of merger, resign 
and (in lieu of all other benefits and protections provided in this order) 
accept in a lump sum a separation allowance determined in accordance with 
the following schedule: | 


Length of Service Separation Allowance 


l- year and less than 2 years — 3 months' pay i 
2 years " no o" 3 years 6 months' pay 
3 years " noo" 5 years 9 months' pay 
5 years and over 12 months' pay 


In the case of employees with less than one year's service, five days' 
pay, at the straight time rate per working day of the position last 
occupied, for each full month in which they performed service will be 
paid as the lump sun. ; 


(a) Length of service shall be computed as provided in 


Section 5. 
. | 

(b) One month's pay shall be computed by mltiplying by 30 

the calendar daily rate of pay received by the employee in the position 
last occupied prior to time of the merger. 


Section 8(a). Any employee who is retained in the service of the 
carrier surviving the merger (or who is later restored to service from 
the group of employees entitled to receive a dismissal allowance) who is 
required to change the point of his employment as result of such merger, 
and is therefore required to move his place of residence, shall be reim- 
pursed for all expenses of moving his household and other personal effects 
and for the traveling expei.ses of himself and members of his family, 
including living expenses for himself and his family and his own actual . 
wage loss during the time necessary for such transfer, and for'a reasonable 
time thereafter (not to exceed two working days), used in securing a place 
of residence in his new location. The exact extent of the responsibility 
of the carrier under this provision and the ways and means of transportation 
shall be agreed upon in advance between the carrier and the affect—- 
ec employee or his representative. Noclaims for expenses under this 
section shall be allowed unless they are incurred within three! years from 
the effective date of the merger, and the claim mst be submitted within 
ninety (90) days after the expenses are incurred. 
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. (b) Changes in place of residence subsequent to the initial 
change caused by the merger and which grow out of the normal exercise of 
seniority in accordance with working agreements are not comprehended 
within the provisions of this section.. 


Section 9{a). The following provisions shall apply, to the extent 
they are applicable in each instance, to any employee who is retained in 
the service of the carriers involved in this merger (or who is later 
restored to such service from the group of employees entitled to receive 
a dismissal allowance) who is required to change the point of his employ- 
ment as a result of such merger and is therefore required to move his 
piace of residence. : 


1. If the employee owns his own home in the locality from 
which he is required to move, he shall at his option be 
reimbursed by the carrier for any loss suffered in the sale 
of his home for less than its fair value. In each case 
the fair value of the home in question shall be determined 
as of a date sufficiently prior to the merger to be unaffected 
thereby: Provided, however, That if the home fs not sold 
within a substantial period of time after the merger, then the 
fair value of the home shall be determined as of a date as 
closely related to the date of sale as possible, with an agreed- 
upon adjustment being made to ‘exclude any effect of the merger 
on such fair value. The carrier shall in each instance be 
afforded an opportunity to’ purchase the home at such fair value 
before it is sold by the employee to any other party. 


If the employee is under a contract to purchase his home, the 
carrier shall protect him against loss to the extent of the 
fair value of any equity he may have in the home ard in addi-— 
tion shall relieve him from any further obligations under his 
contract. 


If the employee holds an unexpired lease of a dwelling . 
occupied by him as his home, the carrier shall protect him 
from all loss and cost in securing the cancellation of his 
said lease. ; 


(bo) Changes in place of residence subsequent to the initial 
change @aused bythe merger and which grow out of the normal exercise of 
seniority in accordance with working agreements are not comprehended 
within the provisions of this section. 


ie (c) No claim for loss. shall be paid under the provisions of 
this section which is not presented within three years after the effective 
Gate of the merger. : ; : 
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(d) Should a controversy arise in respect to the value of the 
home, the loss sustained in its sale, the loss under contract for purchase, 
loss and costtin securing termination of lease, or any other question in 
connection with these matters, it shall be decided through joint con- 
ference between the employee or his representative and the carrier, and, 
in the event they are unable to agree, the dispute may be referred by 
either party to a board of three competent real estate appraisers, selec- 
ted in the following manner: One to be selected by the employee or his 
representative and one by the carfier, respectively; these two shall 
endeavor by agreement within ten days after their appointment to select 
the third appraiser, or to select some person authorized to name the 
third appraiser; and in the event of failure to agree, then the Chairman 
of the National Mediation Board shall be requested to appoint the third 
appraiser. A decision of a majority of the appraisers shall be required 
and said decision shall be final and conclusive. The salary and expenses 
of the third or neutral appraiser, including the expenses of the appraisal 
board, shall be borne equally by the parties to the proceedings. All 
other expenses shall be paid by the party incurring then, including the 
salary of the appraiser selected by such party. 


Section 10. If either carrier, on or after July 19, 1960, shall re- 
arrange or adjust its forces in anticipation of the merger, with the purpose 
or effect of depriving an employee of benefits to which he should be 
entitled under this order as an employee immediately affected by the merger, 
the provisions of this order shall apply to such an employee as of the date 


when he is so affected. 


Section 11. United and Capital shall jointly or severally give at 
least forty-five (45) days' written notice containing a full and adequate 
statement of the proposed changes to be effected by the merger, including 
an estimate of the number of employees of each class, craft, or field of 
endeavor affected by the intended changes. Such notice shall be posted on 
bulletin boards or.other conspicuous places convenient to the employees of 
said carriers, and a copy of the notice shall be sent by registered mail to 
all authorized representatives of any of the employees of both carriers. 


If requested in writing by any employee. or employees of either carrier 
or the authorized representative of such employee or employees, the date 
and place of a meeting between said employees or their representatives and 
the representatives of the carriers to settle problems of the rearrangement 
of such employees arising out of and because of the merger shall be agreed 
upon within ten (10) days after such request is received by the carrier. 

The meeting shall commence within thirty (30) days from the date the request 
is received by the carrier. ‘ | 


In the event of a failure to agree upon a settlement of a problem 
or. of problems presented at the meeting, the unsettled problems may be 
submitted by either party for adjustment in accordance with Section 13. 


5741 
Appendix A 
Page 8 of 8 pages 


Section 12. No employee of either carrier shall, as @ condition 
of eligibility for the protection afforded by the terms of this order, 
be required to accept employment with the surviving carrier that is not 
within the class, craft, or field of endeavor in which he was employed 


by either carrier on the date of this order. : 


Section 13. In the event that any dispute or controversy (except 
as to mtters arising under Section 9) arises with respect to the pro- 
tection provided herein, which cannot be settled by the carrier and the 
employee, or his authorized representative, within thirty days after the 
controversy arises, it may be referred, by either party, to an arbitration 
committee for consideration and determination, the formation of which 
committee, its duties, procedure, expenses, etc., shall be agreed upon by 
the carriers and the employees, or the duly authorized representatives of 


the employees. 


BUR K. MILLER | ie es iB 
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STATEMENT OF QUESTIONS PRESENTED 


1. Did the Civil Aeronautics Board fail to discharge its 
statutory responsibilities, and act in excess of its statu- 
tory limitations, by holding that the “failing business” 
doctrine (enunciated in International Shoe Co. v. 
F.T.C., 280 U.S. 291 [1930] as an interpretation of 
Section 7 of the Clayton Act) is applicable to the anti- 
monopoly (the first) proviso of Section 408(b) of the 
Federal Aviation Act so as to make it unnecessary 
for the Board to determine whether any strictures of 
that proviso otherwise would bar approval of the 
United-Captial merger? 

. Assuming that the “failing business” doctrine is ap- 
plicable to the first proviso of Section 408(b), did the 
Civil Aeronautics Board misinterpret and misapply 
said doctrine, and thereby render its reliance on the 


doctrine and its approval of the United-Capital merger 
an action in excess of the Board’s statutory jurisdic- 
tion, authority and limitations, and contrary to law? 


. Assuming that the “failing business” doctrine is ap- 
plicable to the first proviso of Section 408(b), did the 
Civil Aeronautics Board so limit the scope of the pro- 
ceeding below as to foreclose the Board from applying 
said doctrine, and thereby render its reliance on the 
doctrine and its approval of the United-Capital merger 
on that basis, action in abuse of the Board’s discretion, 
in, excess of its statutory jurisdiction, authority and 
limitations, and contrary to law? 


. Did the Civil Aeronautics Board deny Petitioner a fair 
hearing under Section 408(b) of the Federal Aviation 
Act, with respect to the need for imposing terms, con- 
ditions and modifications upon the United-Capital mer- 


poe 


ger, thereby depriving Petitioner of due process of 
law? 


_ Did the Civil Aeronautics Board misinterpret Section 
401(g) of the Federal Aviation Act, by holding that 
the Board would have power in the future under said 
Section to impose upon United Air Lines the certificate 
deletions and restrictions which Delta requested be im- 
posed as a condition to approval of the merger? 
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Intervenors 
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the Civil Aeronautics Board 


BRIEF FOR PETITIONER, DELTA AIR LINES, INC. 


JURISDICTIONAL STATEMENT 


Petitioner Delta Air Lines, Inc. (Delta), seeks review of 
Orders of Respondents Civil Aeronautics Board (Board), 
purporting to approve a merger of Capital Airlines, Inc. 
(Capital) and United Air Lines, Inc. (United). Delta 
also seeks review of interlocutory orders establishing 
scope of the proceeding in which said approval was 


granted. 
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Delta, a corporation duly organized and existing under 
the laws of the State of Louisiana, is an air carrier hold- 
ing certificates of public convenience and necessity issued 
by the Board under the Civil Aeronautics Act of 1938? 
and its successor, the Federal Aviation Act of 1958,? 
authorizing Delta to engage in air transportation of per- 
sons, property and mail. The jurisdiction of this Court 
is invoked under Section 1006 of the Federal Aviation 
Act, 72 Stat. 795, 49 US.C. 1486, and Section 10 of the 
Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. 1009. 
Petitioner satisfies all of the jurisdictional and venue 
requirements of said Sections. Petitioner is directly af- 
fected by, has a substantial interest in, and has suffered 
legal wrong because of, the orders of which review is 
sought—viz., the Board’s decisions in Orders E-16605 
(April 3, 1961) and F-16802 (May 12, 1961), and inter- 
locutory Orders B-15814 (September 23, 1960) and E- 
15931 (October 18, 1960). 


STATEMENT OF THE CASE 


1. The proceeding below, the United-Capital Merger 
Case (C.A.B. Docket 11699) involved a joint application 
by United and Capital for Board approval of an agree- 
ment to merge Capital into United. Approval of any air 
carrier merger is required under Section 408 of the Fed- 
eral Aviation Act, 72 Stat. 767, 49 U.S.C. 1378. That 
Section, and ‘Section 401(h), 72 Stat. 754(h), 49 U.S.C. 
1371(h), require such mergers to be consistent with the 
public interest. Section 102, 72 Stat. 740, 49 U.S.C. 1302, 
specifies a number of matters which are to be considered 
as in the public interest. Section 408 also directs the 
Board to approve an air carrier merger only upon terms 
and conditions, or subject to modification, where necessary 


152 Stat. 973, 49 U.S.C. 401. 
272 Stat. 731, 49 U.S.C. 1801. 
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to protect the public interest, and specifically prohibits 
approval of any merger which would result in creating 
a monopoly or monopolies and thereby restrain competi- 
tion or jeopardize an air carrier not a party to the 
merger. 


2. The Merger Case was preceded by a Capital request 
in C.A.B. Docket 11241 for subsidy assistance, and also 
by Board institution of an overall investigation of Cap- 
jtal’s financial condition and possible remedial actions in 
the public interest, including the alteration, modification 
or suspension of Capital’s routes, or the transfer of some 
or all thereof to other carriers (C.A-B. Docket 11311). 
These proceedings were dismissed when Capital withdrew 
its subsidy application and indicated that it could work 
out its own problems (C.A.B. Orders E-15291 and E- 
15292, May 27, 1960). The Merger Case also was pre- 
ceded by an ex parte conference on July 28, 1960, between 
the Board, United, Capital and Capital’s major creditor, 
Vickers-Armstrong, Ltd., of England. During this con- 
ference, which informed the Board that the merger ap- 
plication would be filed, United stressed that the Board 
must take final action by February 1, 1961, and that no 
route restrictions should be imposed upon the resulting 
system; otherwise United would withdraw from the mer- 
ger (Tr. 5956-57; 5939-40; and 5961-62). The merger 
agreement subsequently filed contained escape provisions 
implementing these United demands (Tr. 13). 


3. Prior to the proceeding below, United operated as a 
predominantly transcontinental carrier between northeast- 
ern United States, the West Coast and Hawaii. Capital 
operated in effect a dual system, the major portion running 
east-west between the Northeast and the Midwest and 
paralleling United’s operations in many respects. The 
remainder of Capital’s routes, to the extent operated by 
Capital, served traffic moving north-south in the eastern 
United States—traffic by and large not available to United 
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because moving at right angles to United’s basic route 
pattern. 


4, Delta was granted formal intervention in the Merger 
Case because significant segments of Capital’s north-south 
routes paralleled routes served by Delta. 


Before the prehearing conference, Delta filed timely 
motions requesting expansion of the issues. The first 
motion (dated September 13, 1960) requested: 


Inclusion of an issue as to whether approval of the 
merger should be conditioned on suspension or ter- 
mination of Capital’s Route 51 certificate, or upon 
the sale or transfer of that certificate, in whole or 
in part, to Delta, subject to such terms or conditions 
as the Board might find reasonable and required by 
the public interest (Tr. 171-189). 
Capital’s Route 51 was one of its routes which ran north- 
south. The portion with which Delta was primarily con- 
cerned proceeded between New York/Newark, Philadel- 
phia, Baltimore and Washington, in the North, and At- 
lanta and New Orleans, in the South. The markets formed 
by these cities are authorized to, and do, receive—and 
for a number of years have received—service from both 
Delta and Eastern Air Lines. For some time before com- 
mencement of the proceeding below, Capital had been only 
a minor participant in these markets, so that in many 
of them its authority had become virtually dormant (Tr. 
772-780; 881-882; 3541; 3558; 3573; and 5332). 


The second motion (dated September 14, 1960), re- 
quested: 


Inclusion of an issue as to whether the Pas interest 


required that the certificates of United, Capital and 

other domestic trunkline carriers serving major cities 

lying within the Chicago-New York area should be 

altered, amended or modified in whole or in part so 

as to fll in the “monopoly gaps” which inevitably 

ous result from approval of the merger (Tr. 199- 
)). 


Bs) 


The principal “monopoly gaps” questioned by Delta were 
the Chicago-Cleveland, Cleveland-Philadelphia, Detroit- 
Philadelphia, and New York-Cleveland markets. Each of 
these four markets was—and is heavily traveled, Cleve- 
land-New York leading the group with 464 passengers each 
way per day (over 900 daily passengers in total) even 
pack in 1958, followed by Chicago-Cleveland with 337 pas- 
sengers each way daily at that time, Detroit-Philadalphia 
with 122 such passengers, and Cleveland-Philadelphia with 
109 such passengers (Tr. 208). In the first three markets, 
prior to the merger United and Capital were the only 
carriers certificated, and between them carried over 99% 
of the total traffic (ibid.). As a result, mere approval 
of the merger without other action would mean—and has 
resulted in—a complete monopoly for United in the three 
markets, despite Board’s earlier holdings that competitive 
service was required. In the fourth market (New York- 
Cleveland) a third carrier was certificated, but only on @ 
restricted basis so that United and Capital (both unre- 


stricted) carried 94.5% of the traffic (zbid.). Thus, ap- 
proval has resulted in a virtual monopoly for United in 
that market as well.* 


Other carrier-intervenors also requested expansion of 
the issues to be tried in the Merger Case. The Board’s 
Bureau of Air Operations (Bureau Counsel) filed an an- 
swer substantially in support of these motions, noting that 
to restrict “the issues as requested by United may leave 
little chance to consider alternatives and thus give the 
Board only the choice of either approving or disapproving 
the merger . . . contrary to the public interest and the 


3 Actually, as the Examiner’s decision ultimately showed (Tr. 
5050), at least 19 traffic markets would revert to practical monop- 
oly from mere approval of the merger without other action. A 
total market of over 1,000,000 annual passengers is involved 
(ibid.). Moreover, United will obtain new first one-carrier author- 
ity im a number of new markets, through the end-on combination 
of Capital’s and United’s routes (Tr. 4953 and 5028). 
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Board’s statutory obligation” (Tr. 328-329). United and 
Capital filed a joint answer in opposition, stating that a 
grant of the requests for expansion “would, without more 
ado, terminate the proposed merger between United and 
Capital” (Tr. 276). 


5. The Board did not act upon the motions for expan- 
sion until after the prehearing conference. When the 
Examiner’s report on that conference issued (Tr. 242- 
244) Delta timely filed objections, particalarly to the Ex- 
aminer’s ruling that if Delta’s motions to the Board for 
expansion of the issues were denied, the joint application 
itself would not raise any question as to whether the 
public interest (assuming approval of the merger) re- 
quired deletion, suspension or non-transfer of any points 
or route segments served by Capital, so as to withhold 
such authority from the merged system. It was Delta’s 
position that whether or not its comprehensive motions 
for expansion of the issues were granted, by force of 
Section 408’s directive to impose needed terms, conditions 
and modifications, the case already included questions as 
to suspension, deletion and non-transfer (Tr. 338-339). 


On the same basis, Delta also objected to the Examiner’s 
subsidiary ruling that evidence would not be received 
which related to these questions (zbid.), and specifically 
requested the Examiner to rule that such evidence would 
be admissible (Tr. 339). 


6. Before the Examiner ruled on the foregoing objec- 
tions, the Board issued an Order E-15814, denying all 
motions and petitions for expansion of the issues. Member 
(now Chairman) Boyd filed a dissent in which he agreed 
with the position of the Board’s Bureau Counsel which, in 
general, supported the position taken by Delta (Tr. 347).* 


«Thus, as Member Boyd stated in his concurring opinion to the 
Board’s final decision (discussed infra) he “disagreed with the ac- 
tion of the Majority in narrowing the issues to prevent” investiga- 
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Among other things, the Majority said: 


“The Board does not consider that this proceeding 
embraces or should embrace the question of whether 
Capital’s routes should be transferred to another car- 
rier or whether such routes may warrant suspension 
in whole or in part. Those are questions which are 
properly the subject of proceedings under section 401 
(g) and other sections of the Act, and the Board has 
continuing jurisdiction under those sections to invoke 
such powers whenever it is deemed necessary or ap- 
propriate” (E-15814, p. 2, Tr. 346). 
Petitions for reconsideration were filed and were denied 
by the Board, Member Boyd again dissenting (Order E- 
15931, Tr. 425). 


7. The Examiner, without discussion and in all re- 
spects here pertinent, thereafter denied the objections 
which had been made to his prehearing conference rulings 
(Tr. 365). Delta filed exceptions and requested permis- 
sion to appeal the denial to the Board (Tr. 409-414). 


These exceptions particularly stressed that the Exam- 
iner’s rulings would prevent the Board from receiving a 
full and complete record directed to the matter of terms, 
conditions and modifications. Delta said: 


“ .. the major point to be made is Delta’s affirmative 
assertion that under Sections 408(b) and 401(h) of 
the Act, this proceeding must (indeed, automatically 
does) contain issues as to whether the Board should 
condition any approval of the proposed merger so 
that specified points and/or route segments now 
served by Capital should not be transferred into the 
merged system; and that the Examiner’s rulings to 
the contrary, and his refusal to require (and his im- 
plied indication that he will not acce t), ail relevant, 
material and competent evidence addressed to such 
issues, are therefore contrary to law and to the rights 
of the parties under that law” (Tr. 413). 


tion. of “the matter of suspension of Capital’s routes” and, indeed, 
he even would have investigated the matter of the “transfer of 
Capital’s routes” (Tr. 5707). 
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8. On the first day of the Merger Case hearing, the 
Examiner specifically denied Delta’s request for permis- 
sion to appeal the Examiner’s rulings to the Board. Im- 
mediately thereafter Delta repeated its contentions as to 
the issues properly to be considered, and made it clear 
that Delta took a continuing exception to the Examiner’s 
restrictive rulings (Tr. 450-457). Among other things, 
Delta stated: 


“Mr. Callison: We had also requested the right to 
appeal to the Board, which motion you just denied. 
Now, although the Board would not include in this 
case the specific issues which Delta requested be in- 
cluded, the Board nowhere has indicated that this 
proceeding cannot examine into the general subject 
of the terms and conditions which must be imposed 
upon the applicants in order to satisfy the require- 
ments of the public. 


“Indeed, the Board could not have done so without 
illegally abdicating a portion of its power and shirk- 


ing a part of its responsibilities under the Act. It 
therefore, is important to state now at the outset that 
Delta will, at appropriate ip in this proceeding 
t oO 
es 


terms and conditions. 
e 


address itself to this subjec 


« _ . we feel that there must be no artificial ad- 
vanced restrictions upon the receipt of evidence and 
argument addressed to this subject of .-. [terms] 
. . . and conditions. 


“We will admit that the question of actually cer- 
tificating another carrier in markets where the merger 
otherwise would produce monopoly as presented in 
Delta’s motion of September 14, which the Board has 
since denied, is not now within the scope of this case. 


“Other possible conditions, heretofore mentioned by 
Delta, however, including ae oa of the merger 
except subject to a condition that . . . [certain] .- - 
portions of Capital’s present authority be terminated, 
suspended, or transferred to a third carrier clearly 
are comprehended by sections 408 and 401(h) of the 
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Act, are proper for consideration in this case under 
the possibility of a conditioned disapproval of the 
merger, and are not prohibited from consideration by 
any previous Board Order.” (Tr. 452-454). 


A colloquy then took place between counsel for United 
and the Examiner, which once again made it clear that 
the Examiner would not receive evidence looking to the 
matter of suspension, deletion and non-transfer. Counsel 
for United spoke first: 


“In substance ... we feel that Delta has miscon- 
strued the import of the rulings that have been made. 
In substance, we feel that Delta is really trying to 
fragmentize the application which has been made and 
to cause the Examiner to look not at the whole, but 
at the separate parts of the routes that would go into 
the merger as a result of Capital’s being merged into 
United. 

“Our view is that the application must be con- 
sidered as a whole... 


“ _ . United feels very strongly that what Delta 
seeks to do is to have this Examiner look at Route 
51, or more particularly certain portions of Route 51, 
and come to a decision, ‘Well, now, as to this par- 
ticular market, if I were viewing this independently, 
I think maybe I would come to the conclusion that 
something other than a transfer to United,’ or let’s 
say continuation of the use of the route in the merged 
company, ‘would not be advisable” That, United 
thinks is not proper. It isn’t a question of attempting 
to determine whether each separate segment of what 
would be the combined route system derserves par- 
ticular consideration. 


“Jt is a question as to whether viewed as a whole 
the benefits to be derived by the public from the 
merger outweigh any possible adverse effects, if there 
should be found to be any. 


“Examiner Wrenn: I understand what you have 
said, Mr. Brown. To me it comes down to this: 
United and Capital have submitted that as a package 
deal and you stand or fall on that package deal, sub- 
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ject, of course, to the Board imposing labor conditions 
or conditions that might deal something or other with 
the inclusion of certain matters such at rate basis or 
other such matters of that kind, as we have done in 
previous acquisitions in merger cases. 
“Mr. Brown: That is correct.” (Tr. 455-457; em- 
phasis added). 
The case then proceeded to a hearing on such a restricted 
basis, without examination of the issues which Delta had 
urged should be in the case by force of the statute. 


9. In view of the Examiner’s consistent rulings—and, 
indeed, the Board’s own indication that the question of 
suspensions should not be considered (Paragraph 6, 
supra)—it was apparent that it would be futile for Delta 
to offer any substantial evidence directed to suspension, 
deletion or non-transfer. The correctness of this conclu- 
sion was confirmed a number of times throughout the 
hearing. Thus, well before Delta took the stand, the Ex- 
aminer responded to questions by counsel for another 
intervenor, again clearly stating that such matters as 
“suspensions” would not be considered, and denying the 
permission required by the Rules for an appeal of his 
ruling to the Board (Tr. 635-637 ). When Delta did take 
the stand, the Examiner refused to accept even such evi- 
dence as Delta proffered, for the purpose of showing that 
certain route segments held by Captial should not be 
transferred to the merged company. Thus, the written 
testimony of Delta’s Executive Vice President—Adminis- 
tration contained the following two statements: 


1. “In my opinion, the adverse effect upon Delta which 
which would result from the transfer of Capital’s 
authority in its entirety to United is so great as to 
warrant consideration of alternatives.” (Tr. 3520) 


“To avoid this end result, Delta is willing to par- 
ticipate in, and assume the responsibilities of, any 
reasonable arrangement which would avoid estab- 
lishment of United as a third effective competitor 
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in the New York-Atlanta-New-Orleans area which 
particularly now in the jet age will be more than 
Ped served by the two remaining carriers.” (Tr. 


Counsel for United moved to strike these statements “on 
the groand that they go to issues which are not under 
consideration in this proceeding” (Tr. 1044). An ex- 
change between counsel for Delta (Mr. Maurer) and Ex- 
aminer Wrenn then ensued, in the course of which, the 
following was said: 


“Mr. Maurer: ... Third and most important of the 
three, I believe that the statement is clearly admis- 
sible as directed to what we consider to be legal fact, 
that the Board could approve the merger subject to 
the condition that certain routes or segments now 
held by Capital not be transferred with the implicit 
necessity of a finding that Delta alone or together 
with Eastern will be in a position to provide any 
needed services resulting from the refusel to transfer 
such routes or segments and would be in a position 


to give employment to Capitall’s displaced em- 
ployees]” 


“Examiner Wrenn: When you talk about that last 
[third] point, Mr. Maurer, you bring me into dis- 
agreement. On the other pro sition, if you are say- 
ing that this is intended to rebut the . . . contentions 
of the applicants that it has to be approval of this 
agreement as presented, and it is my understanding, 
based on my question the first day of the hearing, 
that they are presenting a package deal which they 
wish approved in the form presented or else disap- 
proved, if you are presenting this in rebuttal to that 
contention that it is an approval of the package deal 
or, to put it bluntly, ‘down the drain’ for Capital, if 
that is its sole purpose, I will allow it to stand. 


“Mr. Maurer: ... I am not suggesting or at least 
I would say that I am not urging at this point, be- 
cause I have been overruled on it repeatedly, that you 
permit me to introduce evidence on the transfer of 
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any of the Capital routes to Delta or some other 
carrier. We have argued that this should be done 
both as a matter of discretion and as a matter of 
law, and we have been overruled on that, but the 
second point which I was making with reference to 
this statement is addressed to, as I read the law, 
the Board’s power within the issues of this case to 
approve the merger, but to disapprove the transfer 
of a route or a route segment to the merged carrier. 
I don’t carry that a step farther and say ‘and trans- 
fer it to a third carrier’ for purposes of my offer. 


“Examiner Wrenn: ... we have a package deal 
here. We approve it generally as presented, subject 
to certain appropriate labor protective conditions or 
maybe matters of inclusion of certain matters in rate 
basis or such conditions of that kind, but absent con- 
ditions of suspending service at certain points or 
transferring routes to some other carrier than to 
United. 


“Mr. Maurer: Mr. Examiner, having made my posi- 
tion on the law clear, I don’t wish to prolong the 
subject and I suggest that the statement be admitted 
solely on the first ground as an alternative to the 
this-or-else testimony of the policy witnesses and that 
it be stricken, if that is your conclusion, on the alter- 
native ground I suggested with my being allowed the 
usual exception. 

“Examiner Wrenn: Yes. I will accept it on the 
basis of the all-or-nothing proposition, but I won't 
consider it as germane to the second point that you 
have enumerated there because I do not believe that 
is in issue in this proceeding.” (Tr. 1045-1049; em- 
phasis added) 

Later in the hearing, Delta again was rebuffed when it 
tried to address itself to the matter of suspension, dele- 
tion or non-transfer. The Examiner undertook to ques- 
tion Delta’s Executive Vice President-Administration as 
to whether or not Delta opposed the transaction as pre- 
sented by the applicants (.e., without conditions). The 
witness responded that if he had to answer yes or no, the 
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answer would be “yes.” The following exchange then took 
place: 


“Examiner Wrenn: And, as far as Delta is con- 
cerned, primarily because of the testimony of Delta 
as to the effect on Delta that such a combined system 
would have? 


“The Witness: Yes, sir, and if you were to ask 
whether or not Delta would oppose a merger which 
involved the transfer of all of Capital’s authority 
with this one minor exception, I would then respond 
that Delta would not oppose such a transaction. 


“Examiner Wrenn: I am not going to ask you 
that, I do not think that is in issue.” (Tr. 1090-1091 ; 
emphasis added). 

10. In its brief to the Examiner following the hearing, 
Delta pointed out that because of the Examiner’s rulings 
Delta had been denied a fair hearing and due process of 
law (Tr. 46544657). Delta again stressed that in none 
of its orders had the Board indicated that the proceeding 
should not examine into the general subject of terms and 
‘conditions, and/or modifications which might have to be 
imposed on the merger in order to satisfy the public 
interest, and stated: 


«“ | The Examiner’s acquiescence in the efforts of 
United and Capital to restrict the issues to approval 
or disapproval on an ‘as is’ basis, therefore, . . . has 
rewritten Section 408(b) by arbitrarily restricting the 
permissible ‘terms and conditions’ to those involving 
labor protective provisions and rate base, and by 
completely eliminating the Boards’ power to make 
necessary modifications in the merger proposal” (Tr. 
4656). 
Delta once more urged the Examiner to vitiate this denial 
of due process by considering the imposition of proper 
and necessary terms, conditions and modifications (Tr. 
4656-4657, and 4660-4661). 


In its brief, Delta also showed that the agency had 
placed itself in a position where the United-Capital mer- 
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ger could not legally be approved under the anti-monopoly 
(the first) proviso of Section 408(b) because: (a) on the 
one hand, approval without simultaneous grants to other 
carriers would create significant monopolies of the type 
theretofore held by the Board to be prohibited by the first 
proviso, in a number of very large and major domestic 
traffic markets (see Paragraph 4, supra), and (b) on the 
other hand, in denying Delta’s motions for expansion 
(Paragraph 4), the Board had excluded from the case the 
possibility of modifying the certificate of any other car- 
rier in order to continue competition in the affected mar- 
kets (Tr. 4663-4666). 


j1. The Examiner’s Initial Decision recommended ap- 
proval of the merger subject only to labor protective and 
rate-making conditions (Tr. 5046-5047). The Examiner 
again stated his opinion that it would be improper to 
consider or impose any conditions relating to suspension, 
deletion or non-transfer of Capital route segments (Tr. 
5016-19). In his decision, the Examiner admitted that, 


“ | Delta has been precluded . . . from injecting 
issues of route transfer or suspension and from frag- 
mentizing the application instead of considering the 
application as a whole in the way it was submitted 
by the applicants . . .” (Tr. 5017; emphasis added), 


and that the Examiner had “ruled out consideration in 
the hearing of [such] issues” (Tr. 5018). He also re- 
jected Delta’s arguments concerning the Section 408 mo- 
nopoly question (Tr. 5021-25). 


Exceptions were filed to this decision, which continued 
the positions theretofore taken by Delta; briefs in sapport 
of exceptions were presented to the Board; and oral argu- 
ment was held before the Board. At the Oral Argument, 
United again stated that consideration of the merger pro- 
posal only “as is” was essential to United’s adherence to 
the agreement, and again urged prompt action (Tr. 5516- 
17 and 5639-40). é 
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12. Thereafter, by press release issued the day before 
United’s deadline of February 1, 1961, the Board an- 
nounced tentative approval of the merger, subject only to 
labor protective and rate-making provisions, and condi- 
tions designed to protect two local service airlines. The 
press release also stated, however, that two of the Board’s 
five Members simultaneously would have instituted an 
investigation concerning the termination or transfer to 
a carrier other than United of the Capital authority which 
affected Delta, and would appropriately have conditioned 
approval of the merger (Tr. 5641). 


13. The Board’s subsequent formal opinion (Order E- 
16605)°—in which one Member did not participate ® and 
from which another Member dissented in respects here 
important—first rejected the contentions of Delta and 
others concerning the Section 408(b) monopoly questions, 
on the basis of the so-called “failing business” doctrine 
(International Shoe Co. v. Federal Trade Commission, 
280 U.S. 291—1930) (Tr. 5648-5658). The Board found: 


“ _ | that the ‘failing business’ principle is a plicable 
not only to Section 7 of the Clayton Act, but also 
to the first proviso of Section 408(b) of the Federal 
‘Aviation Act of 1958, as the legislative history dis- 
closes .. .” (Tr. 5651). 


It also found that since, in its opinion, the doctrine was 
applicable, it need not decide whether any strictures of 
the first proviso of Section 408(b) “would otherwise bar 
approval of the merger” (Tr. 5649). It then reviewed 


5 This opinion issued on April 3, 1961. In the meantime, on 
March 22 and 23, United, Capital and Vickers continued their 
pressure for rapid action, by wiring the Board their serious con- 
cern over “the delay” in promulgation of the decision (Tr. 5642- 
43). 

¢ This Member had replaced one of the two Members who, on 
January 31, 1961, were listed in the Board’s press release as dis- 

ing with the vote of the three-Member Majority on questions 
related to this appeal. 
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certain of the tests laid down by the Court in Interna- 
tional Shoe, and concluded that Capital was in in extremis 
and that for that reason the doctrine removed the case 
from the first proviso of Section 408(b) (Tr. 5650-5658). 


Turning to Delta’s other contentions, the Board held 
that contrary to the Examiner’s consistent and opposite 
rulings, and contrary even to the Boards’ own earlier 
indication that the proceeding should not embrace the 
question of suspension (Paragraph 6, supra), the Board 
nevertheless did “intend” the issues to include the matter 
of terms, conditions and modifications (including such as 
would provide “that various portions of Capital’s system 
should not be available for operation by United if the 
merger is approved”—Tr. 5703). In words reminiscent 
of those used by Delta in urging the Examiner to re- 
verse his rulings, the Board said, 


“|. the Board is required under Section 408(b) of 

the Act ... to consider any proposed terms and con- 

ditions which are asserted to be in the public interest 
. 2” (Tr. 5701), 


and made a point similar to the one which Delta made 
on the opening day of the hearing, 


“ _ | However, in rejecting the request to conduct a 
full investigation involving the dismemberment of 
Capital’s routes and their distribution among the 
various air carriers, the Board did not intend to pre- 
clude a hearing as to what terms and conditions, if 
any, were required by the public interest if the Board 
approved the merger. In view of its statutory man- 
date to impose such terms or conditions as the public 
interest requires, the Board did not excise this issue 
from the Section 408 proceeding” (Tr. 5702). 


To make it clear than the “terms, conditions and modifica- 
tions” which should have been considered should have 
included suspension, deletion or non-transfer the Board 
said: 
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“|. The mere fact that the Board did not consoli- 
date route transfer issues into this case has not in 
any way foreclosed the freedom of the Board in 
placing limitations on United’s operating rights sub- 
sequent to the merger...” (Tr. 5703; emphasis 
in original). 

The Board even admitted that “. . . the Examiner seems 
to have taken a contrary view” as to whether the matter 
of terms, conditions and modifications was in issue (Tr. 
5677-79). The Board then attempted to excuse the Ex- 
aminer’s restrictive rulings by stating that “the Board’s 
consideration of the issues has not been so confined” (Tr. 
5702). It also stated that no evidence as to terms and 
conditions was rejected at the hearing (ibid.) and “that 
the intervening carriers have been free at all times in 
this proceeding to demonstrate by evidence and argument 
that various portions of Capital’s system should not be 
available for operation by United if the merger is ap- 
proved” (Tr. 5703). 


The Board did briefly discuss some of the terms and 
conditions for which (although barred by the Examiner 
from introducing evidence) Delta had argued, but the 
agency put the matter off for possible future action with 
a statement that if needed they could be imposed later 
under Section 401(g) of the Act (Tr. 5673). 


Finally, the Board found that subject to the minor con- 
ditions imposed, the merger was consistent with the public 
interest (Tr. 5704). 


In a concurring opinion, Chairman Boyd stated that it 
was his “judgment that the Board would have been far 
wiser last September” if it had undertaken 


“ _. to frame issues for consideration in the hearings 
on the merger application in a fashion that would 
have permitted the Board to adopt the best possible 
solution in terms of the public interest . . .” (Tr. 
5707 and 5709). 
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But as he noted, “This was not done” (Tr. 5709). 


Member Minetti, dissenting, even more strongly pointed 
out the error of the Board’s ways: 


“The limited courses of action now available to the 
Board stem from the Board’s earlier decision to limit 
the scope of this case... 


“_. three themes—that United would stand by the 
merger only if the Board gave it everything it asked 
for, that this approval must be granted in record 
time, and that Vickers would resume foreclosure pro- 
ceedings if the Board did not comply with United’s 
ultimatums—were repeated in the crucial early stages 
of the case, when the Board was attempting to frame 
the issues to be tried. 


“It was apparent from the outset that the major ad- 
verse impact of the merger would fall upon Delta 
and Eastern in their operations over Route 51... 


“Against this background, the Board examined sev- 
eral motions to expand the United-Capital merger 
hearing beyond the “all-or-nothing’ basis requested by 
the applicants and Vickers. These motions proposed 
Board consideration of various alternatives to the 
United application. They clearly showed that, if the 
Board adopted the priperioma course, it would 
retain little freedom of action. Yet the Board did 
build for itself such a dilemma. This decision effec- 
tively ordained the Board’s ultimate approval of the 
merger...” (Tr. 5711-13, footnotes omitted). 


14. Petitions for reconsideration were filed and denied 
without opinion (Order F-16802, Tr. 5866-67). A dissent 
again was registered concerning the undesirability of per- 
mitting United to acquire all of Capital’s north-south 
routes in the area served by Delta (Tr. 5867). 


15. The merger was consummated on July 1, 1961 
(Order E-16880, Tr. 5896-99). 
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STATUTES INVOLVED 


The only statutes directly involved are the Federal 
Aviation Act of 1958 and the Administrative Procedure 
Act. Relevant portions of each are set out in an ap- 
pendix to this Brief.” 


STATEMENT OF POINTS 


The Civil Aeronautics Board committed reversible legal 
error: 


1. 


In holding that the “failing business” doctrine 
(enunciated in International Shoe Co. v. F.T.C., 
supra, as an interpretation of Section 7 of the Clay- 
ton Act) is applicable to the first proviso of Section 
408(b) of the federal Aviation Act so as to make it 


unnecessary for the Board to determine whether any 
strictures of that proviso otherwise would bar ap- 
proval of the United-Capital merger. 


. In misinterpreting said “failing business” doctrine 


and therefore in not applying all of the tests of that 
doctrine as required by the holding in International 
Shoe Co. v. F.T.C., supra. 


. In attempting to apply said “failing business” doc- 


trine after having foreclosed the receipt of evidence 
concerning at least one of the tests required to be 
made by that doctrine. 


. In refusing to accord Petitioner a fair hearing under 


Section 408(b) of the Federal Aviation Act concern- 
ing the possible need for imposing terms, conditions 
and modifications upon the United-Capital merger. 


. In misinterpreting its in futuro powers under Sec- 


tion 401(g) of the Federal Aviation Act. 


7 Section 7 of the Clayton Act also will be discussed by way of 
comparison, and will be quoted at the appropriate place in this 
Brief, and in the Appendix. 
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SUMMARY OF ARGUMENT 


Point 1. Heretofore, the Board has construed the first 
proviso of Section 408(b) as an absolute bar to approval 
of an arrangement which would create monopolies in air 
transportation (American President Lines, Ltd., 7 C-A.B. 
799, 801-802—1947), whether or not the public might be 
thought to benefit from such an arrangement (TW A-Delta 
Interchange of Equipment, 8 C.A.B. 857, 871—1947), and 
as leaving the Board no discretion as to the proviso’s 
application (American President Lines, supra). It also 
has interpreted the word “monopoly” in that proviso as 
meaning “the sole power (or power largely in excess of 
that possessed by others) of dealing in some... par- 
ticular market or place” or “in any territory or section 
of the country” (United-Western Interchange of Equip- 
ment, 1 C.A.A. 723, 733-734—1940). 


These holdings—consistent holdings over the years— 
were required by the unambiguous mandate of Congress 


in the first proviso. That plain language similarly re- 
quired disapproval of the United-Capital merger, which 
was destined at the minimum to create monopolies in 19 
markets involving over 1,000,000 annual passengers. 


In this case, however, the Board undertook to read an 
exception into the first proviso, purportedly based upon 
the “failing business” doctrine of International Shoe Co. 
v. F.T.C., supra. Because the language of the proviso 
itself admitted of no such exception—a fact made clear 
by contrasting its absolute language with the flexible lan- 
guage of Clayton Act’s Section 7, upon which the “failing 
business” doctrine is based—the Board was forced to turn 
to legislative history. But the Board misread that his- 
tory, which in fact shows that by deliberate amendment 
of the Bill originally introduced, Congress intentionally 
barred “the rule of reason” and the “failing business” doc- 
trine from the final version of Section 408(b). Thus, by 
relying on the doctrine to justify approval of the United- 
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Capital merger, the Board failed to discharge its statutory 
responsibilities, and acted in excess of its statutory limita- 
tions. 


Points 2 and 3. But even if the “doctrine” were here 
applicable, the Board further erred by misconstruing it; 
by turning it into something which it is not—into a rule 
that “failing condition” of the to-be-acquired company is 
per se enough to wipe out all other considerations of the 
first proviso of Section 408(b), of anti-trust policy and, 
indeed, of the “failing business” doctrine itself. That 
doctrine is not a per se rule; it is a facet of the “rule of 
reason,” requiring application of a number of tests, among 
which “failing condition” is only a factor. The Board 
did not apply these tests, and thereby approved a merger 
which would be forbidden even by a Section 408(b) which 
did have a “failing business” exception. Indeed, the 
Board so limited the proceeding that there is no substan- 
tial evidence concerning at least one of the required tests. 


Point 4. In addition to the anti-monopoly proviso, Sec- 
tion 408(b) directs Board to impose terms, conditions or 
modifications upon air carrier mergers if the public in- 
terest requires. This matter is thus encompassed by the 
hearing requirements of Section 408. And as the Board 
admitted, the possible terms, conditions and modifications 
which should be considered include such as will withhold 
portions of the acquired company’s system from the sur- 
viving company. Nevertheless, the Examiner ruled in this 
case that no such issues were in the case; ruled that evi- 
dence directed to those issues would not be received; and 
specifically excluded evidence which was proffered insofar 
as it could be construed as so being directed. The Board’s 
final decision, while admitting the Examiner’s error, con- 
doned his actions rather than taking corrective action. In 
its haste to meet United’s deadline as closely as possible, 
the Board brushed the matter aside by contending that 
the Examiner had not actually limited the hearing; but 
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this position was based upon findings (e.g., that Delta 
“was free” to offer all evidence desired) which are not 
supported by the record and which, in fact, are directly 
contrary to that record. As a result, Delta was denied 
the fair hearing granted to it by the statute. 


Point 5. This denial of due process was compounded 
in seriousness by the Board’s erroneous assumption that 
it would have power in the future under Section 401(g) 
to impose upon United the route restrictions and deletions 
which Delta requested be imposed now as & condition to 
approval of the merger, and concerning which the Exam- 
iner refused to let Delta be heard. 


ARGUMENT 


L The First Proviso of Section 408(b) Constituted a 
Bar to Approval of the Merger. 


For purposes of this review, the Board assumed that 


approval of the United-Capital merger would create mo- 
nopolies in a number of large markets. Thus, the Board 
specifically noted Delta’s contention 


“ .. that... approval would give United ... a 
[monopolistic] ‘degree of control’ over air transpor- 
tation in some 19 traffic markets with a traffic gen- 
eration of almost 1,000,000 passengers a year; and 
that there will be resultant monopolies proscribed by 
the first proviso of Section 408(b) .. .” (Tr. 5649). 


Then assuming arguendo the factual propriety of Delta’s 
contention, the Board held (relying on legislative history) 
that the “failing business” doctrine of International Shoe 
Co. v. F.T.C., supra, applied (Tr. 5651), and that the 
Board therefore 

« |. need not decide whether any strictures of the 


first proviso of section 408(b) would otherwise bar 
approval of the merger” (footnote omitted ; Tr. 5649). 
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The Board has since admitted that its approval of the 
merger “eliminate[d] competitive service” in various 
“high density markets,” and that it thus is a “fact that 
monopolies . . . [resulted] . . . in certain markets” (Order 
E-17217, dated July 25, 1961, C.A.B. Docket 12837). 


Delta will show that the “failing business” doctrine in 
fact is not applicable to Section 408(b); and that, even 
if it were, the Board so limited the scope of the proceed- 
ing below that it could not—and in any event did not 
even attempt—properly or fully to apply the tests of that 
doctrine. 


A. The “Failing Business” Doctrine Is Not Applicable 
To Section 408(b) of the Federal Aviation Act. 


The “failing business” doctrine was laid down by a 
divided Supreme Court in interpreting Section 7 of the 
Clayton Act. Whether the present Court would so inter- 
pret that Section has been seriously questioned.® But in 


any event, the doctrine’s inapplicability to Section 408(b) 
of the Federal Aviation Act is made clear, first, by the 
sharp differences between that Section and Section 7 of 
the Clayton Act, and second, by the specific intention of 
Congress to exclude the doctrine from the field of airline 
mergers. 


1. The First Proviso of Section 408(b), Unlike Section 7 of 
the Clayton Act, Provides a Clear-Cut Rule To Be Applied 
By a Regulatory Agency Before a Merger Is Consummated. 


Section 7 of the Clayton Act, at the time it was con- 
strued by International Shoe, supra, provided that: 
“No corporation engaged in commerce shall acquire, 


directly or indirectly, the whole or any part of the 
stock or other share capital of another corporation 


8 It is of more than casual interest to note that Justices Stone. 
Holmes, and Brandeis were the dissenting Justices. 


2 See Conner, Section 7 of the Clayton Act, the “Failing Com- 
pany” Myth, 49 Georgetown LJ. 84 (1960). 
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engaged also in commerce, where the effect of such 
acquisition may be to substantially lessen competition 
between the corporation whose stock is so acquired 
and the corporation making the acquisition, or to re- 
strain such commerce in any section or community, 
or tend to create a monopoly of any line of commerce 


. .” (Emphasis added) 


As presently worded, Section 7 provides that: 


“No corporation engaged in commerce shall acquire, 
directly or indirectly, the whole or any part of the 
stock or other share capital and no corporation sub- 
ject to the jurisdiction of the Federal Trade Com- 
mission shall acquire the whole or any part of the 
assets of another corporation engaged also in com- 
merce, where in any line of commerce in any section 
of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to 
create a monopoly” (Emphasis added)*° 


In either of these two forms, Section 7 is designed (a) 
to provide a guide for two corporations contemplating 


an acquisition to determine whether such action will be 
consistent with the national antitrust policy; and (b) also 
to provide a test for the appropriate ruling body to de- 
termine, whether an accomplished acquisition has violated 
that national policy. In either case, the test is a flexible 
one, calling for the application of judgment: is the action 
contemplated (or already taken) such that its effect “may 
be” to “substantially” lessen competition, or “tend to 
create” a monopoly? ‘Thus, Section 7 calls for an in- 
vestigation of the “changes the acquisition can be ex- 
pected to make in the character of competition in the 
markets concerned,” Pulsbury Mills, Inc., 50 F.T.C. 555, 
571-572 (1953) (interlocutory order). 


In contrast, the first proviso of Section 408(b) of the 
Federal Aviation Act provides a clear-cut test for a 
regulatory agency to apply before a merger may be 
consummated : 


20 64 Stat. 1125, 15 U.S.C. 18. 
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“,. . the Board shall not approve any . . . merger 
. which would result in creating a monopoly or 
monopolies and thereby restrain competition or Jeop- 
ardize another air carrier not a party to the... 
merger . . .” 
This proviso contains none of the flexibility of Section 7. 
The Board has only two questions to ask: (1) will a 
proposed merger create a monopoly or monopolies which 
(2) thereby will restrain competition (or jeopardize an- 
other air carrier)? These questions call largely for factual 
analysis, with little or no room for judgment. As the 
Board itself has ruled (with specific reference to Section 
408[b]): 
“__. There is a significant difference between a legal 
condition to Board action [as provided in the first 
proviso of Section 408(b)] and a statutory standard 
to be considered in reaching a judgment. The former 
is rigid in its requirement and leaves the Board no 
discretion as to its application; the latter is a guide 
which, with other appropriate standards, lights the 
way to a judgment based on sound discretion” 
oo President Lines, Ltd., supra, 7 C.A.B. at 
And the required factual analysis is not a difficult one. 
The Board also has held that the word “monopoly” in 
the first proviso refers to a particular degree of control 
of air transportation “in any territory or section of the 
country,” as distinguished from the whole, and had been 
held to mean “the sole power (or power largely in excess 
of that possessed by others) of dealing in some particular 
commodity, or at some particular market or place .. .” 
(United-Western, Interchange of Equipment, supra, 1 
C.A.A. at 733-734). Moreover, in a recent Section 408 
case, the Board has held that the acquisition of control 
(falling far short of merger) by one air carrier of another 
air carrier which had been certificated to compete with 
the first air carrier in just two specific markets “would 
create a restraint of competition and a monopoly contrary 
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to law” (Pan American-National Agreement Investigation. 
C.A.B. Docket 9921 et al., Order E-15541, July 14, 1960, 
pp. 3 and 15 of mimeographed opinion, Initial Decision, 
pp. 54-56). 


As the Board further has held in an unbroken line of 
precedent, if such a straightforward factual analysis estab- 
lishes affirmative answers to the two simple questions 
posed for the Board by Section 408(b), the proviso con- 
stitutes an absolute bar to approval of a proposed ar- 
rangement. For example, the Board has said: 


« If the agreement does result in the creation of 
monopoly, a showing that it will restrain competiton 
or jeopardize another air carrier not a party to the 
lease, notwithstanding any benefit to the traveling 
public which might accrue therefrom, would require 
the Board to disapprove the agreement under Section 
408(b) of the Act...” (TWA-Delta Interchange of 
Equipment, supra, 8 C.A.B. at 871). 

Also see West Coast-Empire Merger Case, 15 C.A.B. 971, 

at 992 (1952). 


This difference between Section 7 of the Clayton Act 
and Section 408(b) of the Federal Aviation Act is not 
surprising. The Clayton Act is part of the country’s 
overall antitrust regulation and is, therefore, of necessity 
designed to govern a wide variety of situations in many 
different industries, many unregulated. In such circum- 
stances, it was essential that flexibility be provided. 


By contrast, the Federal Aviation Act applies only to 
the closely-regulated air transport industry. Throughout 
the latter Act, therefore, Congress could be—and was— 
precise in fashioning the legislative framework within 
which the industry was to operate and be regulated. A 
most elaborate and intricate regulatory scheme was estab- 
lished, one of its objectives being the fostering of com- 
petition so that the important national goals assigned to 
the industry might be achieved (Section 102). Where 
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matters of particular importance were prescribed—e.g.. 
the commencement and termination dates of air carrier 
certificates “Congress left no room for doubt or inter- 
pretation. Similarly, in Section 408(b) Congress estab- 
lished a definite rule to govern air carrier mergers and 
acquisitions; not a rule to be used as a guide by private 
companies, or by the Board or courts only after an 
acquisition has been accomplished; and not a rule calling 
for a judgment evaluation of whether “the effect” “may 
be” to “substantially” lessen competition if an acquisition 
is (or has been) accomplished; but rather a firm and 
unambiguous rule to be applied beforehand by a regu- 
latory agency—one which flatly prohibits the agency from 
approving the creation of any monopoly or monopolies. 


In view of the clear-cut language of Section 408(b), 
and its own previous rulings as to the absolute and un- 
ambiguous nature of the first proviso, there was no justi- 
fication for the Board’s turning to legislative history in 


an attempt to read the “failing business” doctrine into 
that proviso. As the United States Supreme Court has 
held: 


“| where the language of an enactment is clear and 
construction according to its terms does not lead to 
absurd or impracticable consequences, the words em- 
ployed are to be taken as a final expression of the 
meaning intended. And in such cases legislative his- 
tory may not be used to support a construction that 
adds to or takes away from the significance of the 
words employed” (U. S. v. Missourt Pac. R.R., 278 
U.S. 269, 278—1929). 


Indeed, the Board itself has specifically held that resort 
to legislative history is not permissible in order to inter- 
pret such a clear and unambiguous statatory provision, 
United-Western, Interchange of Equipment, supra, 1 
C.A.A. at 733-734. 


11 Section 401(f), 72 Stat. 754, 49 U.S.C. 1871(f); Civil Aero- 
nautics Board v. Delta Air Lines, Inc., —— US. —, 6 L ed 2d 
869 (1961). 
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In short, it is clear on the face of the statute, and the 
Board in the past consistently has so held, that the first 
proviso of Section 408(b) constitutes a clear-cut legal 
condition precedent to Board approval of air carrier 
mergers, and leaves the Board no room for judgment and 
thus no room for application of the so-called “failing 
business” doctrine. 

2. In Enacting the Statute, Congress Specifically Refused to 
Embody the “Failing Business” Doctrine Into the First 
Proviso of Section 408(b). 

The “failing business” doctrine arose when the Supreme 
Court, in International Shoe, used “public interest” con- 
siderations to cut down the broad sweep of Section 7 of 
the Clayton Act as then written, thereby reading the 
Sherman Act’s “rule of reason” into the Section. As seen 
above, in contrast, the Board previously has held that an 
air carrier arrangement falling within the purview of the 
first proviso of Section 408(b) of the Federal Aviation 
Act, must be disapproved “. . . notwithstanding any bene- 
fit to the traveling public which might acerue therefrom 

_ 2” (TWA-Delta Interchange of Equipment, supra, 8 
C.A.B. at 871). Furthermore, in amending Section 7 of 
the Clayton Act, Congress has since barred the “rule of 
reason” from even that more flexible provision (see S. 
Rep. No. 1775, 81st Cong., 2d Sess. 4—1950). 


Now, however, despite its earlier rejection of the “pub- 
lic interest” type of consideration called for by the “fail- 
ing business” doctrine, and despite Congress’ rejection of 
the very basis upon which that doctrine was created, the 
Board (in an effort to sanction this one merger) has done 
an about-face and has attempted to read the doctrine 
back into the first proviso of Section 408(b). Its only 
basis for this pendulum-type of reasoning is an inapt ref- 
erence to the legislative history (particularly the Senate 
debates) of the predecessor, Civil Aeronautics Act (Tr. 
5651). 
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If resort is to be had to the legislative history despite 
the unambiguous language of the first proviso, that his- 
tory will show that the “failing business” doctrine, and 
the “rule of reason” itself, were not intended to apply at 
all to the first proviso. It makes it clear that the “failing 
condition” of an air carrier is pertinent, if at all, only 
where a merger will not result in creating a monopoly 
or monopolies (and thus is not within the first proviso), 
as a facet of determining overall public interest. But 
public interest considerations of this type are never 
reached if the proviso is applicable, because Congress has 
therein enunciated a transcendent public interest in mo- 
nopoly-free air carrier mergers. 


When introduced into Congress, the Bill which ulti- 
mately became law as the Civil Aeronautics Act of 1938 
(S. 3845), was quite liberal in granting the agency broad 
flexibility and discretion in dealing with potentially mo- 
nopolistie mergers. The Bill (introduced on January 5, 
1938) called for disapproval of a merger which would: 


“. . unduly restrain competition or unreasonably 

jeopardize another air carrier .. .” (Emphasis 

added). 
Both the Truman substitute of April 29, 1938, and the 
Bill which originally passed the House, also contained 
the words “unduly’ and “unreasonably”. The Senate de- 
bate (83 Cong. Rec. 6728-6732—1938) indicates that these 
words were inserted in the early drafts of the Act in 
specific recognition of both Standard Oi Co. v. U. S., 221 
U.S. 1 (1911) and International Shoe, and therefore with 
the intention of embodying the “rule of reason” and the 
“failing business” doctrine in the aviation statute. 


Following the Senate debate, however, the words “un- 
duly” and “unreasonably” were intentionally dropped. 
The Confidential Committee Print of May 31, 1938, and 
the Committee Print of June 4, 1938 (both prepared for 
the Conference Committees) and the House Committee 
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Report of June 7, 1938, all omitted these qualifying and 
discretionary words. Instead, in conference the Senate 
provision was agreed upon and became the first proviso 
of Section 408(b) as finally passed (83 Cong. Rec. 8863). 


While the Board has argued that the history is not 
clear (Tr. 5651, ftn. 13), on the point at issue Delta sub- 
mits that reasonable men cannot differ. In the first place, 
Senator McCarran, the proponent of the Bill, introduced 
the subject with the statement that: 


“Protection has been written into the bill against 
combinations and monopolies in restraint of trade, in 
restraint of commerce, and in restraint of everything 
which would constitute a monopoly” (83 Cong. Rec. 
6729). 
Senator Borah then questioned use of the words “unduly” 
and “unreasonably” as over-accentuating the “rule of rea- 
son” type of interpretation of antitrust law by the Su- 
preme Court (id. at 6730). 


Senators Truman and McCarran responded by noting 
their intention to avoid creation of monopolies, but still 
leave the new agency free to approve a non-restraining 
merger where necessary to continue air service to com- 
munities served by an airline approaching financial in- 
solvency (id. at 6730-31). Senator Borah responded: 


“Suppose an air line is going out of business, as the 
Senator suggests, and it is necessary to have it taken 
over by another line. Why do more than give the 
second line the authority to do so in case it will not 
restrain competition? If it does restrain competition, 
im my judgment it ought not to be done, and I thi 
the Senator will agree with me. I know the Senator 
believes in the doctrine that mono lies should not 
prevail, and that compe iti il. If that 
is true, why not i 

a consolidation shall 

at 6731). 
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Senators McCarran, Borah and Truman then engaged in 
the following colloquy: 


“Mr. McCarran. Mr. President, I will settle the ques- 
tion in a moment. I have such profound respect for 
the Senator from Idaho, and his knowledge of con- 
stitutional law, and his everlasting devotion to the 
antitrust laws, that I am going to accept any amend- 
ment he will offer along this line which will aid me 
in carrying through this legislation. 


“Mr. Borah. I believe that if the Senator will strike 
out the words ‘unduly’ and ‘unreasonably’, he can 
still do what the Senator from Missouri has sug- 
gested ought to have been done in one case, and what 
the Senator himself has suggested should be done in 
other cases. There would still be sufficient flexibility. 


“Mr. Truman. I have no objection to that”. (Id. at 
6732). 
Thereafter, Senator Pope sought clarification, and the 
following exchange reflected the understanding of the Sen- 


ate’s action: 


“Mr. Pope. Mr. President, I should like to ask what 
would be the effect of striking out the words ‘unduly’ 
and ‘unreasonably’ on page 672 * ° ° 


“Mr. McCarran. Mr. President, in my judgment .. . 
the effect would be that it would lessen what I choose 
to term the flexibility of judgment. In other words, 
we are creating an authority to deal with a great in- . 
dustry. We are giving to that authority very much 
power and latitude so that the industry may go 
forward and the public may be served. 


“Jf we provide that they shall not do a thing ‘unduly’ 
or ‘unreasonably’, we inject into the law the equation 
of human judgment as to what is undue and what is 
unreasonable. If we take those words out, then we 
say that they shall not do a certain thing. That is 
an analysis of it, as I see it” (abid.). 

It could hardly be more clear that the Congress intended 

absolutely to forbid approval of any merger which would 

result in the creation of a monopoly either restraining 
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competition or jeopardizing another air carrier; that the 
Board is without discretion in applying the first proviso 
of Section 408(b), and therefore cannot water it down 
with the “rule of reason” or any facet thereof such as 
the “failing business” doctrine; and that the failing con- 
dition of an air carrier can be considered, and even then 
only in determining the overall public interest, only where 
a proposed merger will not create any monopoly or 
monopolies restraining competition. The fact that the 
above-quoted debate followed decision in International 
Shoe makes the conclusion unavoidable. 


As a result, the Board’s reliance here upon the “failing 
business” doctrine as alone removing “any proscription 
of the first proviso of Section 408(b)” (Tr. 5649 and 
5658), in the face of its assumption, and the since ad- 
mitted fact (Order E-17217, supra), that significant mo- 
nopolies would result, means that the Board failed to 
discharge its statutory duties and acted in excess of its 


statutory limitations. 


B. Even If It Is Applicable to Section 408(6), the Board 
Misapplied the “Failing Business” Doctrine, and 
Failed to Accept Evidence Necessary For Use of the 
Doctrine. 

Even if it were to be assumed, arguendo, that the “fail- 
ing business” doctrine may be read into the first proviso 
of Section 408(b), the Board clearly misapplied the doc- 
trine in the proceeding below. 


In the first place, in International Shoe the Court spe- 
cifically found an almost complete absence of competition 
(280 U.S. at 295-299). By contrast, as seen above (State- 
ment, paragraph 4), United and Capital directly com- 
peted as the only carriers serving a number of markets, 
and jointly served other markets also having the services 
of a third carrier. In fact, United’s President testified 
that a “plus factor” of the merger would be the reduction 
of competition (Tr. 3418). 
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Although the absence of competition in International 
Shoe was an alternate ground for decision, the opinion 
leaves little doubt that the absence was important to crea- 
tion of the “failing business” doctrine; indeed, in apply- 
ing the doctrine, the Court emphasized that the acquiring 
carrier’s purpose was not to lessen competition (280 U.S. 
at 302). 


In the second place, and even more important, Inter- 
national Shoe did not announce any per se rule concerning 
acquisition of a failing company. In fact, that case an- 
nounced no general “doctrine” at all. The “failing busi- 
ness” line of reasoning was nothing but a manifestation 
of the Court’s application of the “rule of reason” to Sec- 
tion 7 of the Clayton Act. In such a context, the failing 
condition of an acquired company merely is a factor to 
be considered. Thus, it is clear that the “failing business” 
principle requires submission of the facts of a particular 
ease involving failing condition not to a per se rule, but 
to the elaborate tests whereby International Shoe ad- 
judged the public interest. 


This, the Board did not do in this case. All of the 
Board’s findings on this subject are merely an attempt 
to establish one fact—that Capital was in extremis and 
could not be rehabilitated (Tr. 5650-58). The Board thus 
inappropriately created a new per se “doctrine” of “fail- 
ing condition,” for which there is no precedent. 


In International Shoe, Mr. Justice Sutherland spelled 
out five specific circumstances (in addition to the absolute 
fact of no substantial competition) under which acquisi- 
tion of McElwain, the smaller company, was found not 
to be injurious to the public. These were as follows: 


1) The officers of McElwain were honestly convinced 
that the company had only two available courses of 
action; involuntary liquidation or acquisition by 
another; 
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2) Involuntary liquidation would have resulted in grave 
loss to McElwain’s stockholders and serious injury 
to the communities in which its plants were located ; 

3) McElwain spontaneously sought out International 
Shoe, and not vice versa; 

4) There was no prospective purchaser other than In- 
ternational Shoe; and 

5) International’s purpose _was not “to lessen competi- 
tion, but to facilitate [International Shoe’s] accum- 
mulated business” (280 U.S. at 302). 

The Court arrived at its conclusion on the basis of this 
entire group of five findings, and there is no reason to 
conjecture that the result would have been the same if 
any one or more of these five elements had been lacking 
(or if substantial competition had been present). 


Here, however, even if it be assumed that the Board 
implicitly made findings on the other points, the Board 
clearly did not even attempt to deal with the requirements 


of International Shoe that (a) the purpose of the acquir- 
ing company not be to lessen competition, but rather to 
facilitate the handling of its accumulated business, and 
(b) the important requirement that there be no prospec- 
tive purchaser other than the acquiring company. 


On the first of these two points, the Court in Interna- 
tional Shoe specifically found that International’s condi- 
tion was excellent, despite adverse conditions in the trade; 
that it had decreased prices and increased its business; 
and that demand for its product exceeded by about one- 
third its ability to produce. The acquisition took the 
form of a sale of stock, so as to leave the personnel and 
organization of McElwain intact (280 U:S. at 300-301). 
Based on these facts, the Court concluded: 


“It is perfectly plain from all the evidence that the 
controlling purpose of the International in making 
the purchase in question was to secure additional fac- 
tories, which it could not itself build with sufficient 
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speed to meet the pressing requirements of its busi- 
ness” (id. at 301). 

Clearly, this was not the case in United’s acquisition of 
Capital. Not only was Capital admittedly under-equipped 
to provide adequate service for its existing customers 
over its existing routes (Tr. 794-795), but as one of the 
primary reasons for approval of the merger, United 
stressed its ability to go to the aircraft manufacturers 
and finance and acquire the new equipment necessary to 
provide adequate service for Capital’s—not United’s— 
existing customers (Tr. 1701; 1792; 498-499 ; 564-565). 


Moreover, in addition to acquiring by merger former 
Capital routes which United never could have obtained 
in normal route proceedings (Member Minetti, Dissenting, 
Tr. 5714), and new exclusive authority in markets never 
served before by any single carrier (Tr. 4953 and 5028), 
the merger also has given United admitted monopolies in 
a number of large and important markets formerly found 


to require competitive service (Tr. 5050). Clearly, 
United’s intention was not just to acquire the properties 
of Capital as an aid to United in handling its own ac- 
cumulated business; the United-Capital merger contem- 
plated, at least in significant part, a “desire or intention 
to thereby affect competition . . -” (280 U.S. at 301). 


It should be noted at this point that the Board rejected 
a suggestion which, if adopted, would have enabled it 
to avoid creating the more serious monopolies inherent 
in the merger proposal. Delta specifically requested the 
Board to investigate whether, if the merger were ap- 
proved, other carriers should be certificated in the major 
markets where, before the merger, United and Capital 
operated alone (Tr. 199-209). Delta’s motion pointed out 
that this procedure had been used before. In the North 
Atlantic Route Transfer Case, 11 C.A.B. 676 (1950), in- 
volving the acquisition of American Overseas Airlines by 
Pan American, the Board at the outset consolidated an 
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investigation to determine whether, if the acquisition were 
approved, the certificates of those carriers and their major 
competitor—TWA—should be amended in whole or in part 
(11 C.A.B. at 677-678). At the conclusion of that case, it 
was found necessary to amend TWA’s certificate so as 
to assure the continuation of two-carrier U. S. Flag com- 
petition between the United States and London, Paris, 
Rome and Frankfurt (11 C.A.B. at 678-679). United here 
responded that to grant Delta’s motion “would, without 
more ado, terminate the proposed merger between United 
and Capital” (Tr. 276), showing clearly the applicants’ 
intention. Under this threat, and despite the parallel 
between the North Atlantic Case and this case, the Board 
rejected Delta’s suggestion (Order B-15814, Tr. 345-346), 
thus bringing itself to the point where it had to attempt 
reliance upon the “failing business” doctrine, yet where it 
could not make the required finding of that doctrine that 
there be no intention to lessen competition. 


Turning to the second of the required findings specifi- 
cally missing from the Board’s opinion—that there be no 
other prospective purchaser than United—the record 
again was intentionally so limited that the agency could 
not satisfactorily deal with the matter. The record does 
show, however—and this is most important—that carriers 
other than United in fact were interested in assuming 
the role of a willing purchaser of all or some of the 
Capital authority. 


Thus, prior to the prehearing conference Delta moved 
for inclusion of an issue as to whether approval of the 
merger should be conditioned, among other things, upon 
the sale or transfer of Capital's Route 51 certificate, in 
whole or in part, to Delta. Delta expressed its “fitness, 
willingness and ability,” as required by the statute, and 
jts desire, to operate any service required by the public 
interest over that route, in connection with Delta’s exist- 
ing operations (Tr. 175). 
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The Board denied this motion, stating that it “does not 
consider that this proceeding embraces or should embrace 
the question of whether Capital’s routes should be trans- 
ferred to another carrier...” (Tr. 346). Delta’s petition 
for reconsideration also was denied (Tr. 425). At the 
hearing, Delta’s efforts to indicate an interest in being 
a willing purchaser were rejected by the Examiner (Tr. 
1043-1049). Although it had been precluded from pre- 
senting evidence on the point, Delta again stated its will- 
ingness to assume the role of a willing purchaser as late 
as the oral argument—Tr. 5531). The statement was 
ignored. : 


Similarly, Northwest Orient Airlines, Inc. (hereinafter 
“Northwest”) requested reinstitution of the earlier In- 
vestigation of Capital (C.A.B. Docket 11311)” so that it 
could be determined whether transfer of any or all of 
Capital’s routes to another carrier would be in the public 
interest. This motion also was denied (Tr. 346), as was 


Northwest’s petition for reconsideration (Tr. 425). Simi- 
lar requests by National Airlines and Eastern Air Lines 
(Tr. 216 and 231) were denied at the same time. 


It is thus clear that there were a number of carriers 
other than United which were willing to become prospec- 
tive purchasers or alternate transferees of all or part of 
the Capital route system and attendant properties and 
personnel, so that the agency was precluded from making 
the vital finding required by the “failing business” doc- 
trine, that there be no other prospective purchaser. Yet 
despite its awareness of this interest by other carriers, 
the agency even refused to investigate the matter, ac- 
quiescing instead in the relentless drive of United to push 
through the merger proposal “as is” and in record time, 
without consideration of alternatives or even terms, con- 
ditions and modifications (Tr. 5712). The result is that 


22 See the Statement of the Case, paragraph 2. 
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the record and decision below are devoid of substantial 
evidence or meaningful findings on this vital ingredient 
of the “failing business” doctrine, upon which the agency 
relied so heavily and, as it turns out, so inappropriately. 
Worse, the agency acted deliberately will full knowledge 
that other carriers had, however, indicated a willingness 
to assume the role of prospective purchaser, and that the 
Board had cut them short. 


Clearly, as the foregoing shows, the Board misinter- 
preted the International Shoe case “doctrine”, turning it 
instead into a new per se doctrine of “failing condition.” 
This is precisely the type of error which caused the Su- 
preme Court to reverse an agency decision in F.C.C. v. 
RCA Communications, Inc., 346 U.S. 86 (1953), because 
the Commission’s action was based upon an uncritical 
reading of national antitrust policy (346 U.S. at 94-95). 
Here, too, the Board’s error involved an uncritical reading 
of antitrust policy. The Board refused to adhere to the 


provisions of its own organic statute; it did so on the 
basis of one criterion, “failing condition,” which, standing 
alone, is not controlling even in a proceeding specifically 
brought under the antitrust laws. 


C. Summary 


In summary, the “failing business” doctrine is not ap- 
plicable to the first proviso of Section 408(b) ; and even 
if it were, the Board misconstrued and misapplied the 
“doctrine.” The Board’s decision, therefore, transgressed 
limitations imposed by Congress in Section 408(b). 

The Board, indeed, has since recognized its error. As 
noted above, on July 25, 1961, it issued Order E-17217, 
in which it admitted that “nineteen city pairs ... will 
now lose competitive service as a result of the merger 
(id. at p. 2), and that this would be most serious in the 
largest four markets, all generating in excess of 100 pas- 
sengers daily (ibid.). The Board even confessed that in 
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approving the merger it had been “fully cognizant” that 
“monopolies” would result in these markets (id. at p. 1).¥ 


In this Order E-17217, the Board has now set down an 
investigation to see what can be done about the admitted 
monopolies. This, the Board undoubtedly will argue, 
cures the defect in its merger case decision. But such a 
piecemeal consideration is no answer; the monopoly prob- 
lem was one which had to be considered and resolved 
beforehand, or else the Board had to comply with the 
Congressional mandate and deny approval of the merger. 
Now, with United entrenched in the markets as the world’s 
largest air carrier—with the attendant delays and preju- 
dice, and changed circumstances and rights—there is no 
assurance that the evils which the first proviso of Sec- 
tion 408(b) so carefully seek to avoid, can in fact be 
avoided. The new proceeding is nothing but a patch-job. 
It is too little and too late. Cf. Atlantic Refining Co. v. 
Public Service Commission of New York, 360 U.S. 378 
(1959), where the Supreme Court found that even though 
the FPC had set down a prompt investigation of issues 
essential to a determination of the public interest in a 
proposal to sell natural gas, prejudicial delay would re- 
sult from such a deferral and that “a most careful scrutiny 
and responsible reaction” on the basis of an adequate 
record was required in the basic proceeding. 


I. Delta Was Denied a Fair Hearing. 


The decision also was erroneous in denying Delta the 
fair hearing concerning terms, conditions and/ modifica- 
tions which is granted by Section 408 of the Federal Avia- 
tion Act, and guaranteed by Section 5-7 of the Admin- 


13 The four “large markets” referred to are the very ones which 
Delta requested the Board to investigate in the merger case 
(Statement of Case, paragraph 4), and the nineteen city pairs all 
were specifically brought to the Board’s attention before it grant- 
ed its approval (Tr. 5649). 
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istrative Procedure Act. The denial of a hearing granted 
by statute, of course, is a denial of due process of law, 
L. B. Wilson v. F.C.C., 83 App. D.C. 176, 170 F. 2d 793 
(D.C. Cir. 1948); Storer Broadcasting Co. v. United 
States, 95 App. D.C. 97, 220 F. 2d 204 (D.C. Cir. 1955), 
rev’d. other grds., 351 U.S. 192 (1956). 
In its final decision, the Board stated (really for the 
first time) that it 
«|. is required under Section 408(b) of the Act to 
consider any proposed terms and conditions which 
are asserted to be in the public interest . . .” (Tr. 
5701; footnote omitted). 
Indeed, the Board said that when earlier it had denied 
Delta’s motions to expand the issues, 


“ _. the Board did not intend to preclude a hearing 
as what terms and conditions, if any, were required 
by the public interest if the Board approved the 
merger. In view of its statutory mandate to impose 


such terms and conditions as the public interest re- 
quires, the Board did not excise this issue from the 
Section 408 proceeding” (Tr. 5702). 
And the terms, conditions and modifications which it “in- 
tended” should be considered included such as would re- 
quire “that various portions of Capital’s system should 
not be available for operation by United if the merger is 
approved” (Tr. 5703). 


This is the view of the law for which Delta had con- 
tended at the outset and throughout the case, and which 
United had so strongly resisted.* And this view of the 
law undoubtedly is correct. The requirement for such 
consideration not only is clear on the face of Section 408 
(b), but this Court has recognized specifically that full 
consideration of alternative proposals is required in an 
administrative proceeding involving the public interest. 
In reviewing a Federal Power Commission decision which 


14 See Statement of the Case, Paragraphs 4, 5, 7, 8, 9 and 10. 
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had not considered an alternative proposal to pipeline 
abandonment, this Court said: 


“These matters [facts available to the Commission in 
its files] on their face, reflected the basis for an 
alternative to total abandonment, so apparently in 
the public interest, that their consideration at some 
point in the proceedings was indispensable to the 
validity of any public interest determination in sup- 
port of total abandonment. In viewing the public 
interest, the Commission’s vision is not to be limited 
to the horizons of the private parties to the proceed- 
ing. 

“Where, as here, a regulatory agency has ignored 
factors which are relevant to the public interest, the 
scope of judicial review is sufficiently broad to order 
their consideration. . . .” Michigan Consolidated 
Gas Co. v. FPC, 283, F. 2d 204, 226 (D.C. Cir. 1960), 
cert. denied, 81 S. Ct. 276 (1960). 


In an earlier case, this Court said: 


“The existence of a more desirable alternative is one 
of the factors which enters into a determination of 
whether a particular proposal would serve the public 
convenience and necessity. That the Commission has 
no authority to command the alternative does not 
mean that it cannot reject the proposal.” City of 
Pittsburgh v. FPC, 99 App. D.C. 113, 237 F. 2d 741, 
751 n. 28 (D.C. Cir. 1956). 


Here, of course, the Board could command the alternative. 


And the Board also was correct in finding that “the 
Examiner seems to have taken a contrary view” as to 
the proper scope of the case (Tr. 5702). But the Board 
clearly was incorrect in further stating that “the hearing 
was in fact not so limited” as to exclude evidence con- 
cerning terms, conditions and modifications (zbid.), and 
that Delta and others were “free at all times in this pro- 
ceeding to demonstrate by evidence and argument that 
various portions of Capital’s system should not be avail- 
able for operation by United if the merger is approved” 
(Tr. 5703). 
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To the contrary, as the Statement of the Case shows, 
the Examiner—acquiescing in the demands of United for 
an “all-or-nothing” consideration—did rule, definitely and 
without equivocation and repeatedly, that questions con- 
cerning terms and modifications requiring suspension, 
deletion or non-transfer of Capital authority were mot im 
issue, and that evidence directed to such questions would 
not be received; and he did exclude evidence with respect 
to such questions. This position by the Examiner was 
first made clear at the prehearing conference (Tr. 243- 
244), again in his ruling on objections (Tr. 365), still 
again at the hearing (Tr. 450-457, and 635-637) up through 
Delta’s own presentation (Tr. 1044-1049 and 1090-1091) 
and, finally, in his Initial Decision (Tr. 5016-5019)—in 
each instance, contrary to the position urged by Delta. 
The Examiner undoubtedly was misled, at least in part, 
by the Board’s own indication before the hearing (Tr. 
346) (directly contrary to its final opinion) that even the 
question of suspension was not to be considered. 


Because these limitations on scope were laid down 
by the Examiner at the outset, and repeated every 
time Delta or others registered an objection, Delta 
was compelled to adhere to them and restrict its par- 
ticipation accordingly. As this Court only recently 
held in Delta Air Lines, Inc. v. Civil Aeronautics Board, 
107 App. D.C. 174, 275 F. 2d 632, at 640 (D.C. Cir. 1959), 
to have done otherwise would have meant offering “jrrele- 
vant” evidence barred by Section 7(c) of the Admin. Proc. 
Act, 60 Stat. 241, 5 U.S.C. 1006(c). Moreover, to para- 
phrase another holding of this Court, “it would seem to 
have been futile to have taken the time and to have 
incurred the expense of presenting evidence on the terms, 
conditions and modifications point, where the point was 
deemed foreclosed” (Simplicity Pattern Co. v. F.C.C., 103 
App. D.C. 373, 258 F. 2d 673, at 680, D.C. Cir. 1958, 
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modified on appeal as to substantive issues, 360 U.S. 55). 
This became clearly apparent when even such evidence as 
Delta did submit would not be received by the Examiner 
for the purpose of showing that certain route segments 
held by Capital should not be transferred to the merged 
company if the merger were to be approved (Tr. 1044-49). 


These limitations on Delta’s participation thus had the 
fatal effect (as Delta, before the hearing, warned they 
would have), of preventing the Board from receiving a 
full and complete record concerning terms, conditions 
and modifications. The Examiner’s position precluded an 
essential exploration and consideration of merger “in a 
fashion that would have permitted the Board to adopt 
the best possible solution in terms of the public interest” 
(Chairman Boyd, concurring, Tr. 5707) when urged to do 
so by the parties; instead the Examiner’s actions “effec- 
tively ordained the Board’s ultimate approval of the 
merger” (Member Minetti’s Concurring and Dissenting 
Opinion, Tr. 5713). 


The Board’s statement, in its decision, that its “con- 
sideration of the issues had not been” confined to the 
narrow and incorrect view of the law adopted by the 
Examiner, is no cure; the hearing had already closed, 
during which the Examiner would not receive evidence 
directed to the issues which the Board later admitted were 
required to be considered, so that there was no significant 
record on the point which could be considered. Accord- 
ingly, the Board could only give the matter perfunctory 
“consideration” (see Tr. 5669-5670). Out of fear that 
Capital’s “failing condition” would not allow sufficient 
time to correct the Examiner’s admitted error, or out of 
fear that if United’s ultimatum for record speed was not 
met United would withdraw from the merger, the Board 
thus in haste merely brushed the problem aside. 


The Board’s final opinion therefore means little except: 
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“We meant and are required to provide a fair hearing 
as to terms, conditions and modifications, but this was 
not done by the Examiner who conducted the hearing.” 
Despite the Board’s efforts to cover up for the Examiner, 
the simple fact is that the required hearing was not held. 
What has happened, then, is that the Board’s final deci- 
sion, after close of the hearing, has altered the ground 
rules of the case as to matters in issue, to Delta’s serious 
prejudice. 


The situation thus created is closely analogous to that 
ruled upon by this court in Beaumont Broadcasting Corp. 
v. Federal Communications Commission, 91 App. D.C. 
111, 202 F. 2d 306 (D.C. Cir. 1952). Like the improper 
strictures there on cross-examination, the effect of the 
emphasis here on “efficiency and expedition in the hearing 
process” was to foreclose “consideration of factors vital 
to the issue of whether” the applicants’ proposal “is con- 
sistent with the public interest” (202 F. 2d at 311), or 
could be rendered so by the application of proper terms, 
conditions and modifications. Nor is the situation too 
different from that in Matlack.v. United States, 119 F. 
Supp. 617 (E.D. Pa., 1954) where an applicant, relying 
in good faith upon previously determined standards ex- 
pressed by the agency, was precluded from an oppor- 
tunity to meet revised standards employed by the agency 
in deciding his case. Here, Delta was precluded by the 
Examiner from presenting full record on issues which 
the agency employed in deciding this case. 


The Board cannot, in short, approve the merger “by an 
adjudication of a matter not in issue before it” (NLRB. 
v.E & B Brewing Co., 276 F. 2d 594, 6th Cir. 1960), as 
the matter of terms, conditions and modifications here 
was ruled by the Examiner, misled as he was by the 
Board itself, not to be in issue. The Board cannot do 
so because it thereby would violate Section 5 of the Ad- 
ministrative Procedure Act, where Congress has declared 
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that in “every case of adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing . . . (a) persons entitled to notice of any 
agency hearing shall be timely informed of . . . (3) the 
matters of fact and law asserted.” Delta was not properly 
informed here of the matters of fact and issues of law 
to be tried but, to the contrary, was forced to proceed 
on the basis that issues which did ultimately form a por- 
tion of the agency’s decision would not be considered. 


The right to a hearing is a “rudiment of fair play,” 
to be “maintained in its integrity,” Ohio Bell Telephone 
Co. v. Public Utilities Commission, 301 U.S. 292, 304-305 
(1937), and Delta should be granted the relief herein 
requested in order that it may have an opportunity to 
protect that right. The Supreme Court has said: 


“__. The vast expansion of this field of administrative 
regulation in response to the pressure of social needs 
is made possible under our system by adherence to 
the basic principles that the legislature shall appro- 
priately determine the standards of administrative 
action and that in administrative proceedings of a 
quasi-judicial character the liberty and property of 
the citizen shall be protected by the rudimentary re- 
quirements of fair play. These demand ‘a fair and 
open hearing,’—essential alike to the legal validity 
of the administrative regulation and to the mainte- 
nance of public confidence in the value and soundness 
of this important governmental process. Such a 
hearing has been described as an ‘inexorable safe- 
guard.’” Morgan v. United States, 304 U.S. 1, 1415 
(1937). 
Also see Delta Air Lines, Inc. v. Civil Aeronautics Board, 
97 App. D.C. 46, 288 F. 2d 17 (D.C. Cir. 1955) and Delta 
Air Lines, Inc. v. Civil Aeronautics Board, 107 App. D.C. 
174, 275 F. 2d 632 (D.C. Cir. 1959), cert. den. 362 US. 
969 (1960). 
The Board would indicate that the Examiner’s failure to 
grant Delta the required hearing concerning terms, condi- 
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tions and modifications and the Board’s perfunctory cover- 
up, was not too serious, stating that the Board can investi- 
gate and modify United’s authority in the future under 
Section 401(g) of the Act, 72 Stat. 754(g), 49 US.C. 1371 
(g) (Tr. 5673). The Board refused to institute such an 
investigation at the time it approved the merger (when it 
appropriately could have conditioned the Capital route au- 
thority, in United’s hands, upon the outcome of the in- 
vestigation—see Member Minetti’s Dissent, Tr. 5713-22). 
Instead, the Majority said: 


“ |. We wish to make it abundantly clear that our 
unrestricted approval of this proposed merger agree- 
ment does not preclude the Board as a matter of law, 
or of fact, from taking a second look at the matter in 
the future [under Section 401(g)] in the event that 
circumstances develop with respect to these routes 
which we cannot now foresee” (Tr. 5674). 


The Board also relied upon a similar construction of its 
in futuro legal powers under Section 401(g) in denying 


Delta’s motions (before the hearings) to expand the issues 
of the case (Tr. 346). 


Such allusions by the Board to possible subsequent pro- 
ceedings cannot, of course, excuse the denial of a fair 
hearing required by statute. Moreover, such a piecemeal 
consideration of factors essential to a determination of the 
public interest, involving as it would delay, prejudice and 
changed circumstances, does not satisfy the requirements 
of the statute, cf. Atlantic Refining Co. v. Public Service 
Commission of New York, supra. 


But perhaps more important, the Board misconstrues 
its in futuro powers under Section 401(g) as compared to 
the powers which it possessed under Section 408 in ap- 
proving the merger. While it is true that under Section 
401(g) the Board can “amend, modify, or suspend” a route 
certificate following notice and hearing and upon a proper 
finding of public convenience and necessity, 2s the Board 
itself has found this power is sharply delimited. See Pan- 
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agra Terminal Investigation, 4 C.A.B. 670, 673, 676 (1944). 
The Board may not modify any certificate so as to trans- 
form the essential character thereof. This limitation has 
been recognized by the courts, for example, in United Air 
Lines v. Civil Aeronautics Board, 198 F. 2d 100, 106, 108 
(7th Cir. 1952). 


On the other hand, Section 408(b), as the Board has 
now admitted (Tr. 5701-02), directs the Board, and gives 
the Board power, to impose any reasonable terms and con- 
ditions on, and to make any modification of, a proposed 
merger which is necessary to protect the public interest. 
By contrast, under Section 401(g) no action approaching 
a transformation of the “essential character” of a certifi- 
cate may be taken. Thus, by misconstruing its Section 
401(g) powers as permitting it to accomplish in the future 
the amendment and alteration of Capital’s authority sought 
by Delta in the present case, the Board has placed Delta 
in a position from which, in the future and as a matter of 
law, it cannot obtain the relief desired; and thereby the 


Board has only compounded its refusal to grant Delta a 
hearing concerning terms, conditions and modifications as 
required by Section 408(b). 


For these reasons, too, the Board’s decision must be re- 
versed. 


CONCLUSION 


The facts and law discussed above show that the Board 
has misconstrued its statutory powers to approve air car- 
rier mergers and its in futuro power to amend air carrier 
certificates; has thereby acted in excess of its statutory 
limitations; has abused its discretion in establishing the 
scope of the proceeding below; has misinterpreted and 
misapplied the “failing business” doctrine of antitrust law: 
and has denied Delta the fair hearing required concerning 
terms, conditions and modifications. 
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Wuenerore, in consideration of all the foregoing, Delta 
Air Lines, Inc. Petitioner, respectfully prays that this 
Court will set aside Respondent’s Decision in Orders 
E-16605 (April 3, 1961) and E-16802 (May 12, 1961), and 
interlocutory Orders B-15814 (September 23, 1960) and 
E-15931 (October 18, 1960), in the particulars set forth, 
and will grant to Petitioner such other relief as justice 
may require. 


Respectfully submitted, 


/s/ R.S. Maurer 
R. S. Mauger 


James W. Callison 
James W. CaLiison 
Attorneys for 
Dera Arm Luvxgs, Inc. 
Atlanta Airport 
Atlanta, Georgia 
Telephone: Atlanta- 
POplar 1-6621 
Ext. 306 or 308 


Frank F. Rox 
Legal Division 
Delta Air Lines, Inc. 
Atlanta, Georgia 


Cuapman, Wats & O’ConNELL 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 

EXecutive 3-3804 


Of Counsel 


August 4, 1961 
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APPENDIX 


Statutes Involved 


Federal Aviation Act of 1958, 72 Stat. 731, 49 U.S.C. 
1301. 


A. Section 102 


CONSIDERATION OF MATTERS IN PUBLIC 
INTEREST BY BOARD 


“In the exercise and performance of its powers and 
duties under this chapter, the Board shall consider the 
following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity : 


“(a) The encouragement and development of an 
air-transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the national defense; 


“(b) The regulation of air transportation in such 


manner as to recognize and preserve the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 


“(e) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac- 
tices; 

“(d) Competition to the extent necessary to as- 
sure the sound development of an air-transportation 
system properly adapted to the needs of the foreign 
and domestic commerce of the United States, of the 
Postal Service, and of the national defense; 


“(e) The promotion of safety in air commerce; 
and 


“(f) The promotion, encouragement, and develop- 
ment of civil aeronautics.” 


(72 Stat. 740, 49 U.S.C. 1302.) 
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B. Section 401 (g) 


ALTERATION, AMENDMENT, MODIFICATION, 
SUSPENSION, OR REVOCATION 


“(g) The Board upon petition or complaint or 
upon its own initiative, after notice and hearings, may 
alter, amend, modify, or suspend any such certificate, 
in whole or in part, if the public convenience and 
necessity so require, or may revoke any such certifi- 
cate, in whole or in part, for intentional failure to 
comply with any provision of this subchapter or any 
order, rule, or regulation issued hereunder or any 
term, condition, or limitation of such certificate: Pro- 
vided, That no such certificate shall be revoked un- 
less the holder thereof fails to comply, within a rea- 
sonable time to be fixed by the Board, with an order 
of the Board commanding obedience to the provision, 
or to the order (other than an order issued in accord- 
ance with this proviso), rule, regulation, term, condi- 
tion, or limitation found by the Board to have been 
violated. Any interested person may file with the 
Board a protest or memorandum in support of or in 


opposition to the alteration, amendment, modification, 
suspension, or revocation of the certificate.” 


(72 Stat. 754(g), 49 U.S.C. 1371(g)) 


C. Section 401(h) 
TRANSFER 


“(h) No certificate may be transferred unless such 
transfer is approved by the Board as being consistent 
with the public interest.” 


(72 Stat. 754(h), 49 U.S.C. 1371(h) 


D. Section 408 (b) 


CONSOLIDATION, MERGER, AND ACQUISITION 
OF CONTROL—PROHIBITED ACTS 
APPLICATION TO BOARD; HEARING; 
APPROVAL; DISPOSAL WITHOUT HEARING 


“(b) Any person seeking approval of a consolida- 
tion, merger, purchase, lease, operating contract, or 
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acquisition of control, specified in subsection (a) of 
this section, shall present an application to the Board, 
and brags se the Board shall notify the persons in- 
volved in the consolidation, merger, purchase, lease, 
operating contract, or acquisition of control, and other 
persons known to have a substantial interest in the 

moceeiing, of the time and place of a public hearing. 

nless, after such hearing, the Board finds that the 
consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control will not be consistent 
with the public interest or that the conditions of this 
section will not be fulfilled, it shall by order approve 
such consolidation, merger, purchase, lease, operating 
contract, or acquisition of control, upon such terms 
and conditions as it shall find to be just and reason- 
able and with such modifications as it may prescribe: 
Provided, That the Board shall not approve any con- 
solidation, merger, purchase, lease, operating contract, 
or acquisition of control which would result in creat- 
ing a monopoly or monopolies and thereby restrain 
competition or jeopardize another air carrier not a 
party to the consolidation, merger, pores, lease, 
operating contract, or acquisition of control: Pro- 
uvded, further, That if the applicant is a carrier other 
than an air carrier, or a person controlled by a car- 
rier other than an air carrier or affiliated therewith 
within the meaning of section 5 (8) of this title, such 
applicant shall for the purposes of this section be 
considered an air carrier and the Board shall not 
enter such an order of approval unless it finds that 
the transaction proposed will promote the public in- 
terest by enabling such carrier other than an air car- 
rier to use aircraft to public advantage in its opera- 
tion and will not restrain competition: Provided fur- 
ther, That, in any case in which the Board determines 
that the transaction which is the subject of the appli- 
cation does not affect the control of an air carrier di- 
rectly engaged in the operation of aircraft in air 
transportation, does not result in creating a monop- 
oly, and does not tend to restrain competition, and de- 
termines that no person disclosing a substantial in- 
terest then currently is requesting a hearing, the 
Board, after publication in the Federal Register of 
notice of the Board’s intention to dispose of such 
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application without a hearing (a copy of which no- 
tice shall be furnished by the Board to the Attorney 
General not later than the day schon the date of 
such publication), may determine that the public in- 


terest does not require a hearing and by order ap- 
prove or disapprove such transaction.” 


(72 Stat. 767(b), 49 U.S.C. 1378(b)) 


E. Section 1006. 


JUDICIAL REVIEW—ORDERS SUBJECT TO 
REVIEW; PETITION FOR REVIEW 


“(a) Any order, affirmative or negative, issued by 
the Board or Administrator under this chapter, ex- 
cept any order in respect of any foreign air carrier 
subject to the approval of the President as provided 
in section 1461 of this title, shall be subject to review 
by the courts of appeals of the United States or the 
United States ‘Court of Appeals for the District of 
Columbia upon petition, filed within sixty days after 
the entry of such order, by any person disclosing a 
substantial interest in such order. After the expira- 
tion of said sixty days a petition may be filed only by 
leave of court upon a showing of reasonable grounds 
for failure to file the petition theretofore. 


VENUE 


“(b) A petition under this section shall be filed in 
the court for the circuit wherein the petitioner resides 
or has his principal place of business or in the United 
States Court of Appeals for the District of Columbia. 


POWER OF COURT 


“(a) Upon transmittal of the petition to the Board 
or Administrator, the court shall have exclusive jur- 
isdiction to affirm, modify, or set aside the order com- 
plained of, in whole or in part, and if need be, to or- 
der further proceedings by the Board or Administra- 
tor. Upon good cause shown, interlocutory relief may 
be granted by stay of the order or by such mandatory 
or other relief as may be appropriate: Provided, That 
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no interlocutory relief may be granted except upon at 
least five days’ notice to the Board or Administrator.” 


CONCLUSIVENESS OF FINDINGS OF FACT; 
OBJECTIONS 


“(e) The findings of facts by the Board or Ad- 
ministrator, if supported by substantial evidence, shall 
be conclusive. No objection to an order of the Board 
or Administrator shall be considered by the court un- 
less such objection shall have been urged before the 
Board or Administrator or, if it was not so urged, 
ual ere were reasonable grounds for failure to 

0 SO. 


(72 Stat. 795, amended 74 Stat. 255, 49 U.S.C. 1486) 


Administrative Procedure Act, 60 Stat. 237, as amend- 
ed 62 Stat. 99, 5 U.S.C. 1001. 


A. Section 5(a) 
NOTICE OF HEARING AND ISSUES 


“(a} Persons entitled to notice of an agency hear- 
ing shall be timely informed of (1) the time, place, 
and nature thereof; (2) the legal authority and Juris- 
diction under which the hearing is to be held; and 
(3) the matters of fact and law asserted. In instances 
in which private persons are the moving parties, 
other parties to the proceeding shall give prompt no- 
tice of issues controverted in fact or law; and in other 
instances agencies may by rule require responsive 
pleading. In fixing the times and places for hearing, 
due regard shall be had for the convenience and 
necessity of the parties or their representatives.” 


(60 Stat. 239, 5 U.S.C. 1004) 
B. Section 7(c) 


EVIDENCE 


“(c) Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be re- 
ceived, but every agency shall as a matter of policy 
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provide for the exclusion of irrelevant, immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon con- 
sideration of the whole record or such portions there- 
of as may be cited by any party and as supported by 
and in accordance with the reliable, probative, and 
substantial evidence. Every party shall have the right 
to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct 
such cross-examination as may be required for a full 
and true disclosure of the facts. In rale ma or 
determining claims for money or benefits or applica- 
tions for initial licenses any agency may, where the 
interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of 
the evidence in written form.” 


(60 Stat. 241, 5 U.S.C. 1006) 
C. Section 10 


JUDICIAL REVIEW OF AGENCY ACTION 


“(c) Every agency action made reviewable by stat- 
ute and every final agency action for which there is 
no other adequate remedy in any court shall be sub- 
ject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly 
reviewable shall be subject to review upon the review 
of the final agency action. Except as otherwise ex- 

ressly required by statute, agency action otherwise 

al shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any. form 
of reconsideration, or (unless the agency otherwise re- 
quires by rule and provides that the action mean- 
while shall be inoperative) for an appeal to superior 
agency authority. 


“(e) So far as necessary to decision and where 
presented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) com- 
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pel agency action and unlawfully withheld or unrea- 
sonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; (2) contrary 
to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsup- 
ported by substantial evidence in any case subject to 
the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. In making the 
foregoing determinations the court shail review the 
whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the 
rule of prejudicial error.” 


(60 Stat. 248, 5 U.S.C. 1009) 


Clayton Act, 38 Stat. 730, 15 U.S.C. 12-13, 14-21, 22- 


27, 44. 


A. Section 7 (concerning stock acquisitions) as it 
exists today. 


“No corporation en in commerce shall acquire, 
directly or indirectly, the whole or any part of the 
stock or other share capital and no corporation. sub- 
ject to the jurisdiction of the Federal Trade Com- 
mission shall acquire the whole or any part of the 
assets of another corporation engaged also in com- 
merce, where in any line of commeree in any section 
of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to cre- 
ate a monopoly.” 


(38 Stat. 731, amended. 64 Stat. 1125, 15 U.S.C. 18) 
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B. Section 7 (concerning stock acquisitions) as at 
existed at time of decision in International Shoe 
Co. v. F.T.C., 280 US. 291 (1930). 


“No corporation en in commerce shall acquire, 
directly or indirectly, the whole or any part of the 
stock or other share capital of another corporation 
engaged also in commerce, where the effect of such 
acquisition may be to substantially lessen competition 
between the corporation whose stock is so acquired 
and the corporation making the acquisition, or to re- 
strain such commerce in any section or community, or 
tend to create a monopoly of any line of commerce. 


(38 Stat. 731) 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 16,355 and 16,356 


NORTHWEST AIRLINES, INC.; DELTA 
AIR LINES, INC., Petitioners 


ve 
CIVIL AERONAUTICS BOARD, Respondent, 


UNITED AIR LINES, INC.: CAPITAL 
AIRLINES, INC., 
Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
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Department of Justice, 
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(i) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In respondent's view, the questions for decision are: 

1. Whether, in considering the United-Capital merger agreement, 
the Board was required to broaden the scope of its proceeding to 
include issues of whether carriers other than United should be sub- 
stituted as transferees for the various Capital routes, or whether 
such routes should be suspended or altered on grounds that the public 
convenience and necessity no longer require service over them in 
whole or in part. 


2. Whether petitioners were given a fair hearing. 


3. Whether the first proviso of Section 408(b) of the Federal 


Aviation Act precluded the Board's approval of the United-Capital 
merger on findings that Capital in all probability would not survive 
as an operating carrier. 

4. Whether the Board's findings reflect adequate consideration 
of the varying contentions of the parties and applicable public inter- 


est standards. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NY 


Nos. 16,355 and 16,356 


Eee 


NORTHWEST AIRLINES, INC.; DELTA 
AIR LINES, INC., Petitioners 


Vv. 
CIVIL AERONAUTICS BOARD, Respondent, 
UNITED AIR LINES, INC.; CAPITAL 


AIRLINES, INC., 
Intervenors. 


————— 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


a 


BRIEF FOR RESPONDENT 


————_———— 


COUNTERSTATEMENT OF THE CASE 
the petitioners in these two cases, Northwest end Delte, seek 
to set aside the Board's order authorizing the merger of capital 
Airlines into United Air Lines (Order E-16605, Tr. 5644, aecrey s 


eration denied by Order E-16802, Tr. 5866). They have competitors’ 


interests in the transfer to ae, of Capital's certificates of 
1 


public convenience and necessity. The errors asserted are. 


1/ Capital's route system before the merger is depicted; in 
the map annexed hereto as Appendix C, and the combined United- 
Capital systems are shown in the map appearing at Tr. 5645~ | 
Northwest (see map, Appendix D) operates from Seattle-Portland 
to New York and Washington via Chicago and the Twin Cities, and 

(footnote contimed) 
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principally that the Board (1) improperly refused to explore various 
issues urged by them and otherwise so restricted the scope of the 
proceeding as to deny them a fair hearing, and (2) misconstrued and 
misapplied the first proviso of Section 408(b), the merger provision 
(set forth infra, p. 52). 

Capital was the fifth largest domestic trunkline carrier, with 
approximately 7600 employees and 6516 route miles serving 60 cities. 
In 1955, it acquired a fleet of Viscount aircraft, and was an effec- 
tive competitor in the markets served by it for some time thereafter. 
In acquiring these aircraft, Capital issued promissory notes to 
Vickers-Armstrong (the mamufacturer) in the amount of $66,'700,000, 
and also executed chattel mortgages on the planes (Tr. 4939). Largely 
by reason of its heavy debt, Capital has operated at a loss since 
1955 (see Tr. 4937-4938). Not only was it unable to make a profit, 
from Chicago to Florida. It opposed the merger on grounds that 
United would be a more effective operator over the Capital routes 
than was Capital, that United's over-all competitive ability would 
be enhanced by virtue of the increase in its size from the merger, 
and that United would provide some new one-carrier and one-plane 
services which would divert traffic theretofore received on a con- 
necting basis from Capital and other carriers or as to which it 
formerly had held the competitive advantage. 

Delta operates, inter alia, between New York, Philadelphia, 
Baltimore, and Washington on the one hand, and Atlanta and New 
Orleans on the other. (See map, Appendix E.) It opposed the 
merger because of the impact upon it which would result from 


United's operations over the portion of Capital's route 51 which 
was competitive with Delta's route. Eastern was the other prin- 
cipal opponent (see map, Appendix F) and also opposed on grounds 
of competition in relation to route 51, and both Delta and Eastern 
urged either that the merger be disapproved or that various 
Neonditions" be imposed against operation of route 51 by United. 
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but this factor also precluded the acquisition of the still more 
modern aircraft necessary to maintain its competitive position, 
with the net effect being a progressively accelerating decline in 
its over-all financial position (Tr. ene By 1958, the carrier 
was unable to meet its original schedule of payments to Vickers. 
There followed various interim measures and revised payment sched- 
wles with respect to this debt (Tr. 4940-4941), and on March 25, 
1960, Capital notified Vickers that it would be forced to suspend 


payments under the new schedule (Tr. 4941). 


On March 25, 1960, Capital also filed with the Board a 


petition for subsidy mail pay at the rate of about $13,000,000 

per annum (Docket 11241) (Tr. 5968-5975). In response thereto, 

the Board on April 6, 1960 entered an order (E-15088, Tr. 5980- 
5981) stating that Capitel would not be paid any subsidy until 
after a full evidentiary hearing on the question of the carrier's 
entitlement thereto, and assigned the matter to an examiner for 
hearing. Still later, and after Vickers had instituted Popociowire 
procedures, the Board on April 21, 1960 instituted a general in- 
vestigation (Docket 11311) into the reasons for Capital's financial 
position and to ascertain, among other things, whether any of its 
certificates should be altered or suspended, or whether its routes 
——F7 is the czaminer's initial decision shove (tr. 4935-4944) 
Capital's net worth declined from some $17,000,000 in 1955, to 
$3,695,000 in 1960, with a decrease in book value per share of 
common stock from $18.83 to $4.06. The net worth dropped approxi-— 


mately $7,000,000 in the first six months of 1960, over $7.00 a 
share. 
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should be transferred to one or more other carriers or Capital merged 
with some other carrier (Order E-15134, Tr. 6044-6049). Capital on 
May 26, 1960 then "withdrew" its subsidy request, and asked the Board 
to dismiss the investigation which it had ordered (Tr. 6072-6075). 
The Board dismissed the subsidy petition (Tr. 6042-6042a) and inves- 
tigation (Tr. 6076), agreeing with Capital's view that the carrier 
should not be handicapped by the investigation but rather afforded 
"every reasonable opportunity to work out its problems" (Tr. 6076). 

There followed discussions between Capital personnel and 
Vickers indicating that Vickers would refrain from pressing its fore- 
closure action pending a merger. Consideration was then given to 
various merger possibilities, with the United-Capital merger then 
being tentatively entered into as the only feasible one (Tr. 4942- 
4944). On July 28, 1960, representatives of United, Capital, and 
Vickers met with the Board, and informed it of the proposed trans- 
action prior to their public announcement of the merger on the same 
a The formal agreement was entered into and filed with the 
Board on August 11, 1960 (unprinted transcript, pp- 1-41). 

The Board immediately scheduled a prehearing conference on 
the merger (Tr. 42), and there followed numerous motions to expand 
the proceeding couched in terms of urging the Board to consider the 


imposition of specified "conditions" on the merger or to take action 


3/ These discussions, which petitioners term ex 


were 
core gree and were and are a matter of public wecord (Tr. 5942- 
5966) 
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under its over-all statutory powers, including the Section 401(g) 


power (infra, p. 50) to alter or suspend an effective certificate. 
Included were motions by Delta to include as an issue the suspen- 
sion or termination on public convenience and necessity grounds of 
the Capital authorization for route No. 51 or its sale or transfer 
to Delta (Tr. 169), and to institute a general investigation for the 
reevaluation and possible realignment of the domestic trunkline 
pattern in the areas affected and to consolidate such investige- 
tion with the merger proceeding (Tr. 198). Eastern made requests 
for a similar investigation (Tr. 215). Northwest asked that the 
Roard reinstitute its earlier investigation in Docket 11311) and 
consolidate such investigation into the merger proceeding (rr. 227). 
The Board's Bureau of Air Operations also supported a broadening 

of the proceeding to encompass the issues of whether it vould be 

in the public interest and in accordance with the public ediyenience 
and necessity to "suspend any part or parts of Capital's eatisting 


certificates of public convenience and necessity; and/or require 


existing 


the transfer of any routes or parts of routes in Capital's 
certificates, upon just and reasonable terms and conditions, to a 


carrier or carriers other than United . . ." (Tr. 332). 


The Bureau also recommended that requests for investigation 
and reactivation of Docket 11311 be granted and consolidated to the 
extent that they raised the foregoing issues, and that there be 
heard and decided contemporaneously with the over-all proceeding 
certain proposals by Allegheny for deletion of certain cities from 
Capital's certificates (Tr. 332). 

| 


The Board declined to enlarge the issues, with then Member Boyd 
dissenting and stating that he would have followed Bureau Counsel's 
recommendations on the matter (Order E-15814, Tr. 345). The Board 
found that acceding to the investigative requests would broaden the 
issues in the merger case to such a degree that there "might well 
result . . . a proceeding involving a remaking of the airline map 
east of the Mississippi River." The Board found that the delays 
resulting from such investigation would be contrary to its long- 
standing policy of giving expeditious treatment to merger proposals, 
and might endanger consummation of a merger which the Board might 
find to be in the public interest (Tr. 346). The Board also stated 
that it did not consider that the proceeding embraced "the question 
of whether Capital's routes should be transferred to another carrier 


or whether such routes may warrant suspension in whole or in part." 


Rather, said the Board, these "are questions which are properly 


the subject of proceedings under Section 401(g) and other sections 
of the Act," as to which the Board had contimuing jurisdiction 
(Tr. 346). 

Prehearing conference had been held in the proceeding while 
the mentioned motions were pending before the Board, and the exam- 
diner had there ruled that the merger application itself did not 
"raise the issue of deletion or suspension" of points from Capital's 
certificates, and that these matters would be in issue only if the 


Board granted the motions to expand the proceeding (Tr. 244)- 


Paty ee 

Various written submissions to the examiner followed as to scope of 
proceeding, and various colloquies ensued on the subject before the 
examiner during the course of the hearing. The examiner in his ini- 
tial decision stated various views with which the Board aia not 
entirely agree. These matters are subsequently discussed in the 
argument because of petitioners’ interpretation thereof. We state 
only that the examiner (Tr. 5016-5018) and the Board (Tr. 5699-5704) 
found that no party was precluded from adducing evidence as to why 
the merger should not be approved, or why United should not be pre- 


cluded from operating certain routes, and that the parties ‘were 


afforded a fair hearing on all matters deemed by the Board to be 


properly in issue. 

Another of the major contentions was that the Board could not 
approve the merger because of the first proviso of Section 408(b) 
which precludes approval of any acquisition "which would result in 
creating a monopoly or monopolies and thereby restrain competition 
or jeopardize another air carrier" (see infra, p. 52). The argu- 
ment was that approval would violate this proviso because the 
Capital acquisition would leave United as the only carrier in some 
19 traffic markets which accounted for 4.2% of Capital's system 
traffic. The examiner found that this factor constituted no bar= 
rier in the circumstances of this case (tr. 5023-5025). He con= 
cluded, among other things, that Capital would not survive in the 


absence of the merger, thus leaving United in any event without 


ice, 

competition in the markets involved, and hence that it was not the 
merger which would create the limited monopoly. He also found that 
the legislative history of the statute showed that the first proviso 
was not intended to bar a merger in such circumstances. The Board 
agreed (Tr. 5647-5658), adopting the examiner's findings and also 
finding that the likely alternative to the merger was the disappear- 
ance of Capital from the scene. Hence, it concluded that because of 
this factor (commonly referred to as the "failing business" test) 
there would be no violation of the first proviso. Through an 
application of the public interest standards of the statute, the 
examiner and the Board then concluded that the merger should be 
approved subject only to certain labor protective and accounting 
conditions, and restrictions on operating authority to protect 

local service carriers. 

Both posited the basic issue to be whether the public interest 
would be better served by approval of the merger, or by disapproval 
with the likely bankruptcy and disappearance of Capital with a 
resultant loss of the system's services, investment, and employment 

5/ The Board discussed the "possible alternatives" of a 
Chapter X reorganization and/or mail subsidy at length, and con- 
cluded that they would not avoid the bankruptcy and disappearance 
of Capital (Tr. 5651-5658) . 

The Board pointed out that Capital's problem was not only one 
of heavy debt and depleted working capital, but also of necessity 
for financing new equipment estimated to cost $100,000,000, matters 
which hardly could be expected to be met through the mentioned 
talternatives." In this connection, it may be observed that United, 
through increased utilization of its jets, estimated that it would * % 


be able to place the equivalent of 5 DC-8's in the Capital opera- 
tions without acquiring any new aircraft. 


29s ! 

(Tr. 5032, 5648). Recognizing that a different result night have 
been reached under different circumstances, the conclusion was that 
the benefits of the merger outweighed the disadvantages, including 
the competitive impact on the petitioners and other affected car= 
riers. The Board found benefits in that the merger would insure 
both a continuation and improvement in service over Capital's routes 
and protect the jobs of the 7600 Capital employees (Tr. 5648, 5028), 
would maintain and strengthen the over-all financial integrity of 
the industry with resultant benefits in carrier financing (Tr. 5661- 
5663, 5032), would permit some desirable new one-carrier services 
(Tr. 5028), and would effectuate efficiency and savings in that 

the United and Capital activities could be consolidated et 12 common 
stations with an anmal saving of almost $2,000,000, and with still 


additional annual savings of almost $3,000,000 in elimination of 


administrative expenses and duplication of advertising (tr. 5663- 


5664, 502%). 

The disadvantages of the merger also were assessed. The 
contentions that the increase in size of United, and its result- 
ing "dominance" of the industry would be contrary to the public 
interest were considered and rejected (Tr. 5030-5032, 5037-5039) 
The examiner pointed out that United would be no more "dominant" 


than American had been for years (Tr. 5038); that size alone does 
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6/ 
not determine traffic participation (Tr. 5038); and that the 
Board had not established any absolute standards in relation to 
size and competitive position in merger matters (Tr. 5037). The 
Board agreed, also finding that its prior decisions did not require 
disapproval on grounds of size (Tr. 5659-5660). The competitive 
impact of the merger also was explored, and the conclusion was 
that the traffic diversion occasioned thereby would neither jeop- 
ardize the financial stability of any of the intervening carriers 
nor was it sufficiently serious to warrant a disapproval of the 
merger or any conditioning thereof beyond that imposed for the 
penefit of the local service carriers (Tr. 5665-5668, aay 
In this connection, the Board also found that the conditions 


against operation over route 51 sought by Delta and Eastern might 


not be accepted by United (United had said that it would not 
‘=} 


accept them) and that such action might preclude the merger. 


6/ The examiner pointed out that Northwest outcarried United 
in various markets (Tr. 5038; see, also, Tr. 4958-4959). 


7/ Tt was argued to the Board that, since the major competi- 
tive impact would be that resulting from the substitution of a 
stronger carrier for Capital, such impact should not be taken into 
account as "true diversion" in that it was inherent in the route 
authorization and the opponents were not entitled to retain the 
benefit of an ineffective competitor. However, the Board consid- 
ered that it should weigh the actual financial effect upon the 
other carriers, and it fully did so. Its findings thereon appear 
at Tr. 5665-5668 and at Tr. 5724, 5726. 

8/ United had indicated during the course of the hearing 
that it would not withdraw from the agreement because of condi- 
tions relating to certain local service markets but that it would 
if the route 51 authority was not granted to it (Tr. 525-541). 


een es 


The four Board Members participating in the decision were 


unanimous in their view that the merger should be approved. 
Chairman Boyd stated in his concurrence that the Board would have 
been wiser to have initially broadened the proceeding to custuaa 
the alternatives suggested by Bureau Counsel. However, that not 
having been done, he was of the opinion that "there can be no ques- 
tion but that Capital could not survive during the course of another 
investigation" and hence he saw no public interest alternative to 
approving the application. Mr. Minetti agreed with Chairman Boyd 
and would have gone further. He stated that he would have condi- 
tioned approval of the merger upon, inter alia, an inmediate Sec- 
tion 401(g) investigation to determine whether Capital's authority 
to serve major points on route 51 should be altered, wospended, or 
transferred to a carrier other than United, with United being 
required to preserve the status quo pendente see 

Subsequent to the consummation of the merger on June 1, 1961, 
the Board instituted an investigation to determine whether /additional 
carriers should be certificated for service in the four major markets 
in which the merger left only United as the operator (order E-17217, 


set forth as Appendix B, infra, p. 55.)- 


| 
9/ The majority of the Board (including Chairman Boyd) rejected 
contentions for immediate Section 401(g) investigations, pointing 
out that these could be instituted at any time and that the majority 
was not convinced that a sufficient showing had been made to warrant 
immediate such action (Tr. 5672-5674) - 
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STATUTES INVOLVED 
Those provisions of the Federal Aviation Act principally here 
involved are set forth in Appendix A, infra, Pp- 49 to 53. 
Other statutory provisions are cited or quoted in their appropriate 
place in the text of this brief. 
SUMMARY OF ARGUMENT 
Be 
The Board was not required as a matter of law to broaden its 
proceeding to encompass issues of whether the public convenience and 
necessity required alterations, suspensions, or deletions of Capital's 
route authority, or new certifications by other carriers to fill any 
service needs which might be desirable in the light of the merger. 
These issues are not inherent in a merger application, and the Board 


need not reopen questions of public convenience and necessity in 


merger cases. Seaboard & Western Airlines v. C.A.B., 86 U.S. 


App. D.C. 9, 181 F. 2d 777 (1949); Western Air Lines v. C.A.B., 184 

F. 2d 545 (C.A. 9, 1950). Similarly, since the Board cannot compel 
mergers or route acquisitions, it should not be required to expand a 
proceeding involving a proposed merger to encompass issues of whether 
some other carrier should be substituted for the one holding the merger 
contract, or whether the carrier being acquired should be dismembered 
and its routes parcelled out to other carriers. Furthermore, neither 
these nor the public convenience and necessity issues previously men- 


tioned should be required to be included in the guise of "public 
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interest" conditions to be imposed on the transfer. Rather, the 
"public interest" issues inherent in the question of nether one 
carrier shall be permitted to acquire and operate the routes of another 
are whether operation in whole or in part by the prospective transferee 
is consistent with the public interest in contrast to continued opera- 


tion by the carrier initially certificated. 


The Board did not abuse its discretion in refusing to broaden 


the scope of the instant proceeding beyond the issues inherent in 
the merger contract. There was no other carrier which came forward 
with an alternate merger proposal, and petitioners' claims thet other 
carriers might take over some or all of the Capital routes dnd prop- 
erties if the price was right did not present a practical solution 
which required the Board to attempt to dismember Capital and to fix 
prices for its routes. Moreover, @ broadening of the proceeding to 
include the public convenience and necessity issues desired 'by the 
petitioners was not required to safeguard the public interest. On 
the contrary, that interest could be and was safeguarded through the 
Board's power to disapprove the merger or to impose conditions 
against the transfer to United of portions of the Capital routes, 
and to make new certifications in subsequent proceedings. an expan-— 
sion of the proceeding as requested would have served maeertly to 
create delay and imperil Capital. 

The petitioners were afforded a fair hearing. They recognized 
that they could adduce evidence as to conditions against operation 
of the Capital routes by United ("nontransfer" conditions), and in 


en ee 

fact did so to the extent they desired. They were fully heard in 
opposition to the United acquisition in whole or in part, and no 
evidence was excluded. They made no showing to the Board, and make 


none to the Court, of any other evidence which they would have 


tendered on the issue of "nontransfer" of routes. 


It 

The first proviso of Section 408(b) precludes only the approval 
of those mergers "which would result in creating a monopoly or 
monopolies" (infra, p.52). If factors other than the merger would 
eliminate the acquired carrier in any event, the monopoly is not 
created by or the result of the merger and the proviso does not bar 
the acquisition. This construction of the proviso, the so-called 
"failing business test," accords with the literal language, and the 
legislative history shows that it was intended. Further, any other 
interpretation frequently would serve to create more monopolies than 
it would prevent, as witnessed by the facts of this case where the 
merger left United as the only carrier in 19 markets, but where 
Capital's failure would have left single-carrier service in 161 
markets. 

The Board properly found that there was no reasonable 
likelihood that Capital would survive. There was no alternate 
purchaser. Petitioners' contrary assertions are merely that, 
had the Board undertaken to dismember Capital and set a price 


on its various routes, they or some other carrier would have 
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purchased them had the price been right. Similarly, subsidy mail 
pay represented no alternative both because the Board did not believe 
that subsidy should be provided and because legal limitations would 
not permit the granting of enough subsidy funds to revitelizd the 
carrier. Likewise, there were no reasons to believe that Capital 
could continue to operate under a trustee or that it could be 
restored under a Chapter X reorganization. | 

The Board fully evaluated all facts having reference to. 
monopoly and antitrust considerations, and fully weighed the ‘con 
siderations favoring the merger against those in opposition. | Peti- 
tioners' contrary assertions simply will not withstand ascateay in 


| 
the light of the record. } 


ARGUMENT 
I. There were no improper restrictions on the scope: 
of the proceeding or the Board's inquiry 


A. The Board was not mandatorily required to 
broaden its proceeding as requested by the 
petitioners 


| 
In essence, petitioners advance two groups of contentions 
concerning the scope of the Board's proceeding. One line of! argu- 


ment in effect is that the Board should have reinstated its earlier 


investigation into possible theoretical solutions to Capital's diffi- 
| 


culties such as merger with other carriers or dismemberment, route re- 
| 
alignments designed to permit more profitable operations, and the 
| 
like; and also that the proceeding should have been broadened to 


encompass a reevaluation and realignment of the domestic trunkline 
| 
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pattern in the affected areas. The other and related one is 
thet the Board at the minimum should have broadened the proceeding 
to encompass issues of whether any portions of the Capital routes 
should have been suspended or deleted on grounds that the public 
convenience and necessity no longer required service over them, or 
whether any portions of the Capital routes should have been trans- 
ferred to a carrier or carriers other than United (as opposed to 
the issue of whether any portion of the Capital routes should be 
/ 

withheld from United). 

Rather plainly, we believe, the Board was not required to 
accede to the petitioners' demands that the proceeding be so 
expanded. In the first place, the issues which they desired are 
not "Section 408" ones (the merger provision, infra, p--51). 


Issues of suspension or deletion of route authority on public con- 


venience and necessity grounds in terms are governed by Section 401(g) 


107 See the various requests for the broadening of the proceed- 
ing set forth in the counterstatement, supra, Pp. 5- 


11/ Some preliminary clarification is in order as to what was 
included and what was excluded from the Board's proceeding in terms 
of the nomenclature employed in the Board's proceeding and the briefs 
herein. ‘There was fully in issue the question of whether the merger 
should be approved or disapproved in whole or in part. This latter 
point encompassed the issue of whether any portions of the Capital 
routes should be withheld from United, and is the "nontransfer™ one. 
The Board excluded the various public convenience and necessity 
issues just mentioned in the text, together with the question of 
whether portions of Capital's routes should be transferred to other 
carriers. It is these issues which are referred to as the "suspension," 
"deletion," and "transfer" issues, or "Section 401(g)"™ ones. 


eh Ls ee 

of the Act, infra, p. 50. The questions of whether there should 
be additional certifications to provide new services spepstiusve 
with those emerging from a merger likewise are Section 401(a) or 
401(g) matters (infra, p. 50). Moreover, the Board has no power 

to compel either a merger or a route ae Further, there 
is no indication on the face of the statute or elsewhere that Sec- 
tion 408 was fashioned for the purpose of permitting, as a fates 
of right, the recanvassing by competitors of public convenience and 
necessity for the routes involved in acquisition cases or the sub- 
stitution of one merger proposal for another. On the contrary, 
Section 408 (infra, p- 52) recognizes a right in carriers, subject 
to Board approval, to dispose of their properties in providing that 
the Board shall approve a particular merger or purchase munless eee 
the Board finds that the merger, [or] purchase. - - will act be 


consistent with the public interest." 


We submit that the only mandatory "public interest” issues 


inherent in the question of whether one carrier shall be permitted 

to acquire and operate the routes of another are whether operation 
in whole or in part by the prospective transferee is consistent with 
the public interest in contrast to continued operation by the carrier 
initially certificated. Persons opposing a transfer may sitacs such 
evidence and make such arguments as they see fit directed to this 
point (and we subsequently show that petitioners were permitted to 
——T27 For both Board and judicial recognition of these facts, see 


Western Air Lines v. Civil Aeronautics Board, 347 U.S. 67 (1954) 3 
Delta Air Lines v. Summerfield, 347 U.S. 74 (1954). 
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do so here). Those issues are sufficiently broad to vindicate the 
Section 408 public interest standards, in that the Board may either 
disapprove the merger in its entirety, or in part by imposing a con- 
dition against "“nontransfer" or operation of a particular route seg- 
ment by the acquiring carrier. 
These limitations are supported by both administrative and 

judicial precedent. In the majority of merger cases, the Board has 


excluded issues of deletion or suspension of route authority or re- 


oye on grounds that they serve to delay the merger proceed- 
13 
ings. As the Board stated here (Tr. 346), its policy has been to 


expedite merger proceedings to remove the uncertainties and consequent 
unsettling effect on the carriers which such agreements create. The 
Board's view has been that ordinary suspension and deletion issues 
@irected to public convenience and necessity grounds for the route 
are to be dealt with in Section 401(g) proceedings. If other public 
interest considerations preclude operation by the acquiring carrier, 
the matter can be dealt with by disapproval of the merger or by 


withholding the transfer of the pertinent portion of the route. 


13/ See, €-g-, Arizona-Monarch Merger Case, 11 C.A.B. 246, 249 
(1950); Order E-7543, July 9, 1953, Docket 5770, Lake Central 
Acquisition of Control Investigation; Order E-6579, July 3, 1952, 
Docket 5546 (Delta-C&S Merger) ; Order E-6307, April 1, 1952, Docket 
5396 (Northwest-Capital Merger). Moreover, in Order E-6308, April 1, 
1952, Docket 5124 (New England-Southern States Merger Investigation) 
the Board severed a specific merger proposal from an over-all in- 
vestigation into merger possibilities because other issues were 
present which would complicate and delay a determination on the 
specific merger unless it was severed. 


=: [9 .= 


Moreover, in the few instances in which "Section 401(g)" issues 


have been included, they have been limited to those necesanty: to 
adjust the competitive situation which would result from the merger. 
Indeed, this Court recognized and upheld the discretionary authority 
of the Board in this latter respect in Seaboard & Western Airlines v. 
C.A.B., 86 U.S. App. D.C. 9, 181 F. 2d 777 (1949), which involved the 
Northatlantic Route Transfer Case relied on by Northwest (Brief, p- 20). 
The Court there held that an applicant for new route authority has no 
right to require the Board to reopen in a merger case public conven— 
ience and necessity issues for route authority in the area isckeed 
even though some adjustments are to be made in the route pattern. 
Also, in Western Air Lines v- C-A-B., 184 F. 2d 545 (C.A. 9,, 1950), 
the Court recognized that "the diverse issues in hearings in merger 
and control cases gave the Board a clear right, as is its practice, 
not to consolidate them with route cases" (184 F. 2d at p. 550). 
Further, the Court in the cited case seems to have thought it so 
plain that the Board was not required to recanvass public convenience 
and necessity issues in relation to routes involved in merger cases 
that it stated (184 F. 2d at p. 551): "We suppose that if... 
[the] . . . certificates had been renewed before Western filed its 
application no one would argue that the Board mist reopen the whole 
Rr a) 

——Ii/ See, also, Pan American Grace Airways v. C.A.B., 85 U.S. 
App. D.C. 297, 178 F- 2d 34 (1949) 5 holding that the he institution of 
a Section 401(g) proceeding is a matter committed to the Board's 
discretion, 


It is true that the Board on occasion has instituted proceed- 


ings to consider possible route transfers and mergers in an effort 


to encourage such action, and it also has consolidated new route 
applications in some merger cases or explored other merger possi- 
bilities so that alternatives would be available if a proposed 
acquisition should be disapproved. But these were discretionary 


actions taken in circumstances entirely different from the ones 
13/ 
here involved. 


° 


15/ See, the Parks Investigation Case, 11 C.A.B. 779 (1950) 
before this Court in Continental Southern Lines, Inc. v- C.A.B., 


90 U.S. App. D.C. 352, 197 F. 2d 397 (1952), cert. den. 344 U.S. 
831. There the Board had before it for approval a contract by 
Continental Air Lines to acquire Parks Airlines, which had not 
initially inaugurated service, and the Board consolidated appli- 
cations for new certificates for the Parks routes. Also, in the 
Colonial Acquisition Case, 18 C.A.B. 453, before this Court in 
National Airlines v. C.A.B., No. 12,878, dismissed September 15, 
1955, the Board, in the hope of stimlating a merger, instituted 
an investigation to determine whether it would be in the public 
interest for some carrier to acquire Colonial. During the course 
of the proceeding Eastern entered into an acquisition contract 
which the Board approved. The Board did not thereafter proceed 
to determine whether the acquisition of Colonial by National would 
be in the public interest until after the President had disap- 
proved the Eastern acquisition. Somewhat similarly, the Board's 
order in the New York-Florida Renewal Case, relied upon by 
Northwest (Brief, p- 20) represents a situation in which there 

is no present merger agreement, and where the question of renewal 
of Northeast's Florida certificate is involved. 


See, also, Order E-7543, July 9, 1953, entered in the Lake 
Central Airlines Acquisition Investigation, which involved North 
Central's contract for acquisition of Lake Central. The Board 
there consolidated requests by Ozark and Air Group to be con- 
sidered as potential transferees in the event of disapproval or 
failure of the North Central contract. This order was before 
this Court in North Central Airlines v. C.A.B., 105 U.S. App. 
D.C. 207, 265 F. 2d 581 (1959), cert. den. 360 U.S. 903. As we 
explained in detail in our supplemental brief filed therein on 
November 28, 1958, the Board has never asserted any power to 

(footnote contimed) 
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Finally on this point, the petitioners assert in effect that 


their motion to include issues of suspension or deletion of por- 


tions of Capital's routes on public convenience and necessity grounds, 


or the transfer of route segments to other carriers, were in reality 
mere surplusage since these matters were required to be considered 


in any a as public interest "conditions" to be attached to the 
16 
merger. The argument is no more than an alternate one that the 


Se i 
place a carrier on the "block" or to dismember it for transfer to 
other carriers. Indeed this Court seems to have been of the view 
in North Central, supra, that the Board had no such power. Thus, 
the Court sua sponte requested briefing on the question: 


Nwhether the Board, when requested by North Central 
to approve its contract of acquisition pursuant to § 408 
% * * hed the power to invite and permit the intervention 
of other prospective buyers of the Lake Central stock and 
to convert the proceeding into a competitive hearing for 
the acquisition of said stock. If not, was the Board's: 
action in this case prejudicial to North Central?" ! 


The Court did not reach this matter in its opinion affirming! the 
Board's order. However, it is apparent that this Court (Judges 
Miller, Prettyman, and Washington) seriously doubted a discre- 
tionary power to do what these petitioners assert to have been 
the Board's mandatory duty. 


16/ The petitioners themselves recognized before the Board 
that the issues which they sought to raise otherwise would not 
be present. Northwest agreed in seeking reconsideration of | 
Order E-15814 that granting its requests would have had the ef- 
fect of broadening the issues beyond those presented by the 
merger application (p. 3 of petition of October 11, 1960, | 
Tr. 399) and Delta also conceded the point Narguendo" (p. 3 of 
petition of October 7, 1960, Tr. 389). 
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Board erred in excluding these issues from the proceeding, and con- 
sists of a play on the term "public interest" as used in Section 408. 
Had the Congress intended that the Board mandatorily examine into all 
of the matters which petitioners assert must be explored in merger 
cases, it hardly would have cast Section 408 in the form in which it 
did. 


B. The Board did not abuse its discretion 
in_ denying petitioners’ motions 


Nor @id the Board abuse its discretion in refusing to accede 
to the petitioners’ ns Capital's position was critical, 
and, as the Board found (Tr. 346), broadening the proceeding as re- 
quested by the petitioners would have imperiled a merger which the 
Board might ultimately approve. Also, there is no showing here of 
any reasonable Nalternative™ to the United-Capital merger which 
could be said to require any exploration beyond that given by the 
Board, and particularly in view of the fact that no evidence tendered 
by the petitioners was excluded from the seer There were 


no other carriers who came forward with a proposal to take over Capital. 


17/ Of necessity, agencies have a broad range of discretion in 
determining on public interest grounds the scope of their investiga- 
tions. F.C.C.'v. Pottsville Broadcasting Co., 309 U.S. 134 (1940); 
People of the State of California v- Federal Power Commission, __ 
U.S. App. D.C. ___, __ F. 2d __ (Marcir-30, 1961). 


18/ These factors clearly distinguish the instant situation from 
the various cases on which petitioners rely (Northwest's brief, 
pp. 19-21), including Michigan Consolidated Gas Co. v. F.P-C., 108 
U.S. App. D.C. 409, 283 F. 2d 204, and City of Pittsburgh v- F-P.C., 
99 U.S. App. D.C. 113, 237 F. 2d 741. There are also other distinc- 
tions. What was here involved was action on the Board's part to 
contime service, not an abandonment; and it was petitioners who 
sought to deprive the public of service over the Capital routes. 
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Indeed, petitioners do not dispute the examiner's findings (Tr. 4943, 


5029) that other carriers were not interested in a merger. The 
assertions that other carriers might have purchased all or some of 
the Capital routes had the Board attempted to place a price on its 
various routes, and hence that the Board should have followed that 
course of action, were impractical as a solution to the Capital 
problem. The Board did explore the alternatives of bankruptey and 
subsidy mail pay with possible operation under receivership | 
(Tr. 5653-5658). These matters, which obviously were primarily ques- 
tions of law and speculation, were the subject of evidence to the 
1 
extent that the parties desired. The Board was of the view that 
it was highly unlikely that Capital would be subsidized, or, if it 
| 
was, that the amount could legally suffice to rehabilitate Capital 
as a viable company in view of its large debt accrued in past periods 
of operation and its need for substantial capital funds for new 
equipment. The Board likewise considered the possibility of a 
Chapter X te 7 ara and rejected that as a reasonable alterna- 
20 
tive (Tr. 5657). Rather, the Board found that United had estab- 
lished "but that for the merger Capital would face bankruptcy and 
| 
Liquidation" (Tr. 5658). | 
| 

19/ Northwest simply cannot substantiate its inmendoes to the 
contrary (Brief, p- 21). 

20/ Northwest now argues that the Board was required to con— 
duct proceedings equivalent to a rate investigation before it could 
determine that subsidy did not represent a possible alternative to 
the merger, and also says that the Board held that the record wes 
incomplete on the subsidy point (Tr. 5655). We think these! conten- 
tions specious, and that the Board properly concluded that subsidy 

(footnote contimed) 
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Similarly, there was no need to include issues of route altera- 


tion or possible transfer of route segments to other carriers either 


to protect the ‘other carriers against undue competitive impact or to 


otherwise safeguard the public interest. Questions of the extent of 
the Board's powers under Section 401(g) in an independent proceeding 
are not decisive here. If, as petitioners assert, a merger proposal 
involving a carrier in extremis represents an opportunity which 
should be seized upon to make certificate alterations greater than 
would be permitted under Section 401(g), that can be accomplished by 
a condition against the transfer. The Board would have withheld from 


United such portion of the Capital routes that it believed the carrier 


would not answer Capital's problems (see Tr. 5648, 5654-5656). The 
Board's reference to the state of the record was merely the prelude 
to looking to the related proceedings on the subsidy matter. We 
also note the interesting contrast between the $13,000,000 anmal 
subsidy which Capital requested and the net revenue diversion from 
the merger to these petitioners of a little over $3,000,000 
anmally (Tr. 5666, 5667). 


Petitioners also argue that, having initially instituted the 
general investigation in Docket 311, the Board should neither 
have withdrawn it nor refused their request that it be reinstated. 
The earlier order was issued at a time when there was no merger 
agreement and when subsidy mail pay had been requested which, if 
granted, would not have solved the carrier's problems. The Board 
acted reasonably both in withdrawing the investigation and 
refusing to reinstate it. 
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2u/ ! 
should not receive (Tr. 5703, see infra, p. 35)- And there was 


no need to include issues of new certifications in markets in which 
United emerged as the only carrier. These matters quite properly 
were the subject of a separate proceeding (see infra, Appendix B, 
p- 55) in which all appropriate applications can be heard, and there 
is no showing of legal prejudice to anyone from the peclonicn of 


such issues in the instant proceeding. 


21/ In our view, the Court need not consider the relative 
powers of the Board to delete operating authority under Sec-' 
tion 401(g) and by a Section 408 "condition" on a merger. Not 
only are the issues different, but they were separately con-' 
sidered by the Board. As indicated in the text of the brief, 
the Board found that it had imposed nontransfer conditions "to 
the extent that the Board has been convinced that United should 
not fall heir to parts of Capital's system" (Tr. 5703). Such 
unrestricted approval of the merger, said the Board, “has not 
in any way foreclosed the freedom of the Board in placing Limi- 
tations on United's operating rights subsequent to the merger" 
(ibid.), and this plainly is true. Whatever power the Board 
has under Section 401(g) it can subsequently exercise. Also, 
the Board explicitly found that a Section 401(g) proceeding iwas 
not then warranted (Tr. 5672-5674), and said "we wish to make 
it abundantly clear that our unrestricted approval - - - does 
not preclude the Board as a matter of law, or of fact, from: 
taking a second look at the matter in the future . . .," and 
again this is true. 


In this respect, the situation does not differ from an! 
initial certification. The possibility that a route authori- 
zation may ultimately prove unwise and that the Board may not 
be able to completely rescind in that event is no barrier to 
the certification. Moreover, we think the Board's powers under 
Section 401(g) to be considerably broader than the petitioners 
believe. See Alaska Airlines v. C.A-B., __ U.S. App. D.C.. 
___, 285 F. 2d 672 (1960) . 
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II. Petitioners were afforded a full and fair hearing 

Undeniably, all of the significant evidence which petitioners 
tendered was received in evidence and fully considered by the 
Beane Moreover, an examination of the record, as well as the 
examiner's report and the Board's opinion, discloses that the par- 
ties introduced a considerable volume of evidence relating to 
existing and potential traffic over the Capital routes, the extent 
to which United might be expected to participate therein by its 


operation of those routes, and the impact which United's operations 


and the acquisition would have on these petitioners, other airlines, 


and the like (see Tr. 1318, 1675-1677, 1813-1814, 1950, 3321, 3537- 
2 


3538, 3685, 3772-3774). Indeed, the evidence was of the type 
normally adduced in Board economic proceedings, and that to be 
expected from persons who recognized themselves to be free to fully 
oppose the merger on grounds of adverse impact on them and the pub- 
lic interest, and to urge that it be disapproved in whole or in part 
because of that impact. Nonetheless, they now urge that they were 
precluded from adducing evidence which they otherwise would have 
tendered in relation to "terms and conditions" to be imposed on the 
merger by reason of certain statements by the hearing exeminer and 
~~ 227 The only evidence excluded at all was the excision of an 
occasional sentence from the prepared testimony (see Tr. 1043, 1049; 
1104-1107, 1114, 1134; 1186, 1187). 


23/ The cited references are to the indices to the exhibits, 
which illustrate the type of evidence offered and received. 
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rulings by the Board, and further that they were in any event 


denied a fair hearing by the so-called "all-or-nothing" approach 


to the merger. 

There was no ruling on anyone's part which reasonably could 
be interpreted as precluding petitioners from adducing acidincs 
directed to proper "terms and conditions." True, petitioners 
claim that the Board in its final opinion recognized that the 
proceeding encompassed issues of "suspension or deletion" of por- 
tions of Capital's route authority, and that the examiner excluded 
‘nontransfer™ issues which the Board admitted were eeinadl ta be 
considered (e.g-, Delta's brief, pp. 42, 43). But these ighed 
are not an accurate characterization of the holdings, and they 
also beg the question of evidence. The Board's initial refusal 
to expand the scope of proceeding was directed, so far as is here 
pertinent, only to issues of whether there should be suspensions 
or deletions of portions of Capital's routes on public convenience 
and necessity grounds or transfers to other carriers (the om 
called Section 401(g) issues), and the parties recognized through- 
out that the Board had not excluded any issue of whether peetaiees 
of the Capital routes should not be transferred or operated by 


United (the so-called "nontransfer” issues). Moreover, the 


24/7 Rather obviously, the Board would not initially have 
denied petitioners' motions for expansion of the proceeding to 
include the "Section 401(g)" issues had it deemed those issues 
to be included in any event, and it also seems reasonably plain 
that petitioners would not have moved to have them included had 

(footnote contimed) 
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record sustains the Board's conclusion that the parties were 
afforded full opportunity to make whatever showing they desired 
on "nontransfer" contentions (Tr. 5699). It was only the "Sec- 
tion 401(g)" issues which were excluded, and as shown in point I 
supra, that exclusion was proper. 

Tms, the initial motions for the broadening of the scope 
of the proceeding plainly were directed to questions of trans- 
ferees other than United and public convenience and necessity 
issues for the Capital routes (Tr. 169, 198, 215, 226), and these 
motions were pending before the Board at the time of the prehear- 
ing conference. The examiner held (Tr. 244) that "the application 
of United and Capital . . - does not raise the issue of deletion 
or suspension of . . . points from the certificates," ths in- 
dicating that these matters would not be in issue unless the Board 
granted the motions to expand. The ruling hence was not directed 
to the question of whether the Board should preclude United from 
es ee Sn ey 
they really thought them to be already in issue (see note 16, 
supra, p- 21, pointing out petitioners’ concessions to the Board 
on this point). ‘The Board's criticism of the examiner's state- 
ments (Tr. 5702) were not directed to the question of evidence, 
and the Board noted that Eastern had conceded that a full evi- 
dentiary hearing was allowed on the "nontransfer" issues 
(Tr. 5699, 5702). Rather, the Board took issue with the ex- 
aminer's view that he need not consider the placing of limita- 
tions on the operating rights which United would acquire by the 
merger since United had said it would not accept such limitations. 
The Board was of the opinion that it should consider this issue 
irrespective of United's statements. It did so (Tr. 5669-5679) 
and imposed all the conditions on United's use of the Capital au- 


thority that it found to be required in the public interest (the 
conditions to protect the local service carriers). 
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conducting operations over any portion of the Capital routes, 


i.e., the so-called "nontransfer" issues, and Delta is in error 
in its repeated assertions that the examiner there so held. 
Delta did take the position that it was not entirely sure what 
the examiner meant (Tr. 339, 410), but at the same time it none= 
theless asserted in the documents which it filed prior to the 
hearing that it would be entitled to adduce at the hearing evi- 
dence directed to "nontransfer" (Tr. 339, 410). Further, both 
Delta and Eastern took the position during the course of the’ 

| 
hearing that they were free to introduce evidence directed to 
"nontransfer" and jntended to doso. Thus, Delta initially con- 
tended that it was free under the Board's order and the prior 

| 
rulings to introduce any evidence which it chose as to terms 
and conditions (Tr. 453, 454). Similarly, Eastern took the | 
position (Tr. 638) "that one of the issues is nontransfer, which 
is an issue which the Board clearly left open in its order since 
it referred only to suspension or transfer to some other car 
rier, other than United." 

| 

25/ While Delta sets forth extensive quotations in its, 

brief (pp. 10-12) designed to show a contrary ruling on the | 
record by the examiner, Delta fails to point out that the | 
examiner's ultimate specific ruling was (Tr. 1050): "I hold 
that through Board action and so forth the issue of transfet 
of routes to some other carrier than United as a condition 
for approval is not in issue in this proceeding. That is ny 


holding." Moreover, the testimony which gave rise to this | 
colloquy was in fact received in evidence (Tr. 1049). 
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In this connection, attention also is invited to the fact 
that, under the Board's practice, exhibits and written statements 
of witnesses are exchanged in advance of their being offered in 


evidence, and that this procedure was followed in this case 


(Tr. 248). Tims, the principal evidence on which the opponents 


to the merger intended to rely was assembled and served on the 
other parties in exhibit form prior to the evidentiary hearings, 
and at a time when the petitioners were asserting a right to be 
heard on "nontransfer" conditions and before the examiner had 
ruled on any item of evidence. Hence, petitioners simply were 
not impeded in this respect, as they here assert, by the ex- 
aminer's attitude and rulings. Moreover, as United develops in 
its brief, certain of the examiner's rulings which allegedly ~ 
impeded petitioners' presentation of testimony and cross-exani- 
nation on "nontransfer" conditions were made after petitioners' 
direct testimony had been prepared and distributed to the other 
parties and after cross-examination of United's and Capital's 
witnesses had been completed. 

There are still other factors which show that petitioners 
were fully heard as to "nontransfer." Not only was the evidence 
heretofore noted directed to opposition to the merger in whole or 
in part, but there was repeated questioning of United's witnesses 
as to whether the carrier would accept "nontransfer" conditions 


on the merger, with the answer being that United would not save 
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as to certain local service routes (Tr. 527, 535-541). As 


previously stated, Eastern conceded that "... a full eviden- 


tiary hearing was allowed with respect to Eastern's nontransfer 
contentions . . ." (Tr. 5699), and Eastern again made the same 


concession in its documents ai with the Board subsequent ' to 
26 
entry of the Board's order. Delta inferentially made the 


same concession by its position that the Board could cure Delta's 
"fair hearing" contentions by imposing, on the basis of the 


existing record, the "nontransfer" conditions which it urged 


26/ The state of the record on conditions was again sum- 
marized by Eastern's final document in the proceeding (Tr. 5847). 
While there criticizing the Board's action and erroneously taking 
the position that the Board in its opinion had stated that it 
meant to include the "Section 401(g)" issues initially excluded, 
Eastern said (Tr. 5852, 5853): 


"Obviously, by specifically excluding all questions 
of suspending or transferring to another carrier any | 
Capital authority in two pre-hearing orders (Order E-15814, 
Sept. 23, 1960; Order E-15931, Oct. 18, 1960) the Board 
did in fact preclude a hearing as to terms and conditions 
involving those two alternatives. Both Eastern and Delta 
bad proposed that questions of suspension or transfer ;be 
litigated (see Eastern's Sept. 14, 1960 petition; Delta 
pleadings of Sept. 13 and l4, 1960), but after those pro- 
posals were denied each proceeded to submit evidence limi- 
ted to showing that nontransfer of certain Capital au- 
thorities to United would be in the public interest. ‘All 
parties and the Examiner so understood the Board's inten- 
tion, and the case wes tried on that basis .. - Non- 
transfer, or stay of transfer, of certain Capital authority 
to United was in issue; suspension or transfer to same 
other carrier of that authority was not in issue - . ." 
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and which the Board aie as not being required by the public 
27 

interest (Tr. 5357). And while Northwest now vociferously 


complains of lack of opportunity to introduce evidence as to 


"terms and conditions," it desired no conditions but yar 
28 


posed the entire merger throughout the Board's proceeding. 
Thus, it is plain that the petitioners were not inhibited 

or restricted in their efforts to adduce evidence in opposition 
to the merger or in support of claims that United should not be 
permitted to operate portions of the Capital route, and that they 
in fact did introduce all the evidence which they wished on this 
matter. Moreover, there was no showing to the Board, and there 
is none to the Court, as to what additional evidence they could 


have adduced directed to these particular points. See Civil 


27/ In this connection, it also should be noted that Member 
Minetti would have imposed certain "nontransfer" conditions fol- 
lowed by further hearings (Tr. 5711). No Board Member suggested 
that this would have been improper as a procedural matter because 
not in issue. 


28/ Northwest's position was that it was caught in a situa- 
tion in which its two principal competitors were proposing to 
merge (Tr. 5273, 5576) and that such merger was wholly contrary 
to the public interest (Tr. 5269-5270, 5579). To be sure, it 
favored a general investigation and any other action which might 
have delayed or precluded the merger. However, it addressed 
itself to contentions concerning the question of whether Capital 
could or should survive, rather than to a "conditioned" merger. 
And in this connection, Northwest also appears to have been op- 
posed to Capitel's receiving any subsidy (Tr. 5998-6000) despite 
its present contention that subsidy represented a proper alter- 
native to the merger. 
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Aeronautics Board v. State Airlines, 338 U.S. 572 (1950). 
Petitioners apparently had no more evidence, which is not sur- 
prising since all that reasonably could have been offered as | 
to "nontransfer" already had been adduced. In any event, 


they place mistaken reliance on their contentions that they 


were excused from offering any more which they might have had 


29/ Northwest now asserts that it would have adduced 


evidence designed to show an Ashbacker situation between 
certain of its route proposals and certain single-carrier 
services which United will be able to provide as a result — 
of the merger (Brief, p- 24)- Claims of necessity for such | 
comparative consideration are the very ones heretofore re- 
jected in Seaboard & Western Airlines v. C.A.B., 86 U.S. 
App. D.C. 9, 181 F. 2a 777 (1949); and in Western Air Lines | 
v. CeA.B-, 184 F. 2a 545, 550 (C.A. 9, 1950). 


Northwest also suggests that it was inhibited in ad- 
ducing evidence because the examiner had ruled that he 
would not require United to produce certain data (Tr. 247)- 
Northwest makes no showing that it either sought or was re-| 
fused information. See the Board's opinion, Tr. 5699-5701, 
for a concise discussion of this evidentiary matter in which 
Northwest took no active part. i 


30/ In this connection, it is also obvious that this 
same evidence would have been germane to Section 401(g) 
issues had they been included. Petitioners throughout 
their arguments confuse the questions of evidence and 
issues (i.e., possible courses of action by the Board). 
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as to this or any other matter on grounds that it would not have 
been received because deemed irrelevant. The general rule in 
situations of this sort is that parties are required to press 
their contentions to the agencies, and are not to be lightly 
excused on grounds that it would have done no good. See, e.g., 


United States v. Tucker Truck Lines, 344 U.S. 33 (1952); Red 


River Broadcast v. Federal Commmications Commission 69 U.S. 
1 
App. D.C. 1, 98 F. 2d 282 (1938). Indeed, the recent pro- 


nouncement in Commmist Party v. Control Board, 367 U.S. 1 
(1961) would appear to be dispositive on this point. There the 
Court stated (367 U.S. at pp. 34, 35, fn. 10): 


"Nor can we agree that the Party was excused 
from the necessity of making appropriate motions 
before the Board, respecting documents which it 
wanted produced, because similar motions with re- 
spect to other documents had previously been denied. 
Especially in administrative proceedings of this 
length and complexity, it is important that a party 
bring his particular requests explicitly to the at- 
tention of the agency and the reviewing courts." 


31/ The case of Delta Air Lines v. C.A.B., 107 U.S. App. 
D.C. 174, 275 F. 2d 632, cert. den., 362 U.S. 969, relied upon 
by petitioners for the contrary proposition is inapposite. 
There the Court excused the parties from adducing evidence on 
a determination that the Board had excluded certain issues. 
But the Board did not exclude the issues to which petitioners 
now address themselves, and, as noted, they consistently so 
recognized this fact in the course of the Board's proceeding. 
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Finally, the Board was not stampeded by United's so-called 


"all-or-nothing" approach in terms of its exploration and 
consideration of the public interest factors of the merger. i 
Rather, the Board afforded the petitioners a full hearing on 
the issues it deemed proper under Section 408, and therserter 
carefully evaluated the relative merits of Capital's failure 
and the merger. The Board found that the greater public ins 
terest lay in the merger. It further found that the public | 
interest did not require the imposition of the tpontransfer" 
conditions urged by Delta and Eastern, or any other preclusion 
of operations over the Capital routes by United beyond those 
which could be imposed in a Section 401(g) proceeding when ! 
and if there was occasion to institute such a proceeding. The 
Board did endeavor to dispose of its proceeding in prompt | 
fashion and in accordance with the dates fixed for the 
completion of the merger. But that was no more than was proper, 
and in accord with the Board's consistent practice of spewing 


merger proposals as preference cases. 


The suggestion that the audience which the Board gave 
to the United, Capital, and Vickers representatives was somehow 
improper is specious. The session was transcribed (Tr. 5942- 
5966) and the transcription has always been a matter of public 
record. | 
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III. The first proviso of Section 408(b) did not 
constitute a barrier to United's acquisition 
of Capital, and the Board adequately consid- 
ered the statutory public interest standards 


A. The merger was not precluded by the first 
proviso of Section 408(b) 


Petitioners assert that the first proviso of Section 408(b) , 


infra, p. 52; imposes an absolute barrier to any airline merger which 


results in monopolies in any markets, and hence that the Board as a 
matter of law could not approve United's acquisition of Capital 
because United would emerge as the sole air carrier in 19 markets 
(which involved 4.2% of Capital's traffic). The Board found it un- 
necessary to consider whether this limited "monopoly" (readily curable 
by new certifications) would constitute a barrier in other circum 
stances. Rather, the holding was that there was no violation of the 
first proviso here. The examiner (Tr. 5023-5024), and subsequently 
the Board (Tr. 5651), pointed out in substance that the first proviso 
precludes only the approval of those mergers "which would result in 
creating a monopoly or monopolies,” and that if factors other than 
the merger would eliminate the acquired carrier in any event, the 
so-called "monopoly" (i-e., the disappearance of the competitor) is 
not created by nor the result of the merger and the proviso does not 
stand in the way of the acquisition. 

That in essence is all the Board meant by referring (Tr. 5648- 
5658) to the "failing business" test emmnciated in other areas in 


International Shoe Co. v. Federal Trade Commission, 280 U.S. 291 
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(1930). The Board's construction accords with the literal language 
3 


of the statute and prior Board precedent. Also, again as the 
| 
examiner and the Board found (Tr. 5024, 5651) the Senate debates on 


the first proviso show that it was intended to be so construed (83 
3 i 


Cong. Rec. 6730-32). 

Thus, as initially drafted, the first proviso stated thet no 
merger should be approved which Nyould result in creating a monopoly 
or monopolies and thereby unduly restrain competition or unreasonably 
jeopardize another air carrier. . ." (emphasis added). Senator Borah 
objected because "the use of the words 'unduly' and unreasonably! 
accentuates the doctrine laid down in the Standard Oil cane! (83 


Cong. Rec. 6730). Mr. Copeland stated that he would be satisfied 


| 
to have these words stricken "because it was the purpose certainly 


of the Commerce Committee, and I have no doubt of the Interstate 


33/ The various contentions that the Board's decision on 


this point is contrary to its prior established construction of Sec- 
tion 408 overlook both that this is the first time that the! Board has 
applied the proviso to a carrier in extremis and earlier pronounce- 
ments by the Board. In its first decision discussing the proviso 
(United A.L. - Western A.E., Interchange of ment, 1 C.A.A. 723 
(1940)) the Board stated that the term "monopoly" as used therein is 
not "descriptive of a result," but rather that "the thing prohibited 
by the proviso" is that "which results in creating a monopoly” (1 C.A.A. 
at p. 733, 734, emphasis added). The Board also pointed out that even 
then the proviso barred only that degree of control "in any territory 
or section of the country" which the Board "decides constitutes a 
monopoly of air transportation." | 


While the provision now appears in the Federal Aviation 
Act, it was carried forward without change from the original Civil 


Aeronautics Act. 
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Commerce Committee, so to write this bill as that there should be 


no monopoly" (ibid.). Mr. Truman then said (ibid.): 


"That is the point. We want to write it so that there 
will not be monopoly, but we did not want to put the 
air lines! in a strait jacket so that if a weak line, 
which was of service to the public, was about to blow 
up a strong one could not take it over and keep it in 
operation." 


Mr. McCarran similarly stated (ibid.): 


"For instance, let us say there is an air line-—and 
I use now as an illustration an industry with which the 
bill deals--which is fast dwindling and about to go out 
of existence. Another line wants to take it over and 
can take it over and operate it. After all is said and 
done, what are we legislating for? Are we legislating 
to give to some designated authority peculiar province 
and power or are we legislating for the public? If we 
are legislating for the public, then the public should 
be served. Service is the thing uppermost. If a con- 
stituted authority, acting under the provisions of law 
and within the powers granted to it by the law, should 
say under such a condition, 'This agency is going out 
of existence; a particular commmnity cannot be served 
hereafter unless some other agency takes it over; we 
find so-and-so; we find that it should be taken over.' 
Then should we say that the authority shall be placed 
in a strait jacket and the commnity that should be 
served will not be served any longer? 


S¥irst and primarily it is the public in whom we 
are interested. There mst be a flexibility somewhere 


u 


Mr. Borah responded to Mr. McCarran that (83 Cong. Rec. 
6731): 


"T quite agree with the able Senator from Nevada that 
this language undoubtedly has been adopted from the lan= 
guage used by the Supreme Court in the monopoly cases; but 
I do not think it is a principle which we ought to foster 
and encourage. If we say that there shall be no monopolies, 
as the bill does say, and that commerce shall not thereby 
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be restrained, in my judgment the authority will have the 
power to do what the Senator indicates he would like td 
have them do." 
| 

"Suppose an air line is going out of business, as tie 
Senator suggests, and it is necessary to have it taken lover 
by another line. Why do more than give the second liné the 
authority to do so in case it will not restrain competition? 
If it does restrain competition, in my judgment it ought not 
to be done, and I think the Senator will agree with me). . Fed 


Thereafter, Mr. Truman stated (ibid.): 


™r. President. I call the Senator's attention to a 
specific instance which happened just a year and a 
or 2 years ago with the Pennsylvania and the Central Air 
Lines between Washington and Pittsburgh. 
| 


™r. McKellar. JI recall it very well. 


™r. Truman. That very condition is just as likely: 
to oceur in the case of another line that is absolutely 
essential for the transportation of mail and for the trans- 
portation of passengers; and unless some strong line should 
be authorized to purchase it and take it over and operate 
it, the line would go out of business." 
Mr. Borah then said to Mr. McCarran (83 Cong. Rec. 6732): 
NT believe that if the Senator will strike out the | 
words ‘unduly' and 'mnreasonably,' he can still do what 
the Senator from Missouri has suggested ought to have 
been done in one case, and what the Senator himself hais 
suggested should be done in other cases. There would still 
be sufficient flexibility." 


We find nothing in these Senate debates which aiqporte Delta's 
thesis that the so-called "failing business test” was regarded as 
a part of the Sherman Act Yrule of reason” and was rejected by the 
Congress in striking the words "unduly" and "unreasonably" ifrom the 


first proviso. For that matter, there is no reference in those 


debates to the International Shoe case at all. In any event, we 
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read that decision as being directed only to the point of whether 

the acquisition there involved created a monopoly, and not whether 

it was a good or bad monopoly. The question of statutory construc-— 
tion here involved is likewise only whether Capital's acquisition of 
United can be said to have created a monopoly in circumstances in 
which Capital otherwise would have disappeared as an operating car- 
rier. And on that question, we submit that the legislative history 
is crystal clear. Senator Borah explicitly stated that acceding to 
his amendment would not preclude the taking over of a failing airline 


by a stronger carrier, and that this result desired by Senators 


McCarran and Truman would be permissible after elimination of 
3 


"unduly" and "unreasonably" from the proviso. Moreover, the 
colloquy between Senators Pope and McCarran set forth at page 31 
of Delta's brief does not detract from the earlier statements by 
Senator Borah. Indeed, Messrs. Pope and McCarran went on to agree 
that the elimination of the terms at most would compel the denial 
of a merger only "in the ordinary case” (83 Cong. Rec. 6732), and 


Mr. Borah, in the final statement on the matter, again expressed 


Mr. Truman's example of the merger between Pennsylvania 
Air Lines and Central Air Lines involved operations by two carriers 
between Detroit and Washington via Cleveland, Akron and Pittsburgh. 
The companies merged because of financial difficulties, leaving only 
one carrier operating over the route (Pennsylvania-Central, later 
Capital}. 


0) ate 


the view (ibid. ) atte merger which did not destroy competition 
6 


would be permitted. 

Furthermore, statutes should be sensibly interpreted fo carry 
out the over-all Congressional intent. The first proviso is to be 
viewed as a safeguard against monopoly, and petitioners’ construction 
would often defeat that purpose as witnessed by the facts of this case. 
Capital competed not only with United, but with American, Eastern, 
Delta, National, and Northwest. As was pointed out before the Board 
(Tr. 5240-5243) there were in all 161 markets (pairs of points) 
where the disappearance of Capital without replacement by some other 
carrier would leave only one air carrier authorized to eerie serv—- 


ice. But after the merger here, ney, were "monopolies" in only 19 
37 
markets (not created by the merger). Qn the other hand, the 


bankruptcy and disappearance of Capital from the scene which would 


| 
6/7 "ir. Borah. Mr. President, the suggestion of my icol- 
league that a merger necessarily destroys competition, in 
my judgment, is not well sustained. There may be a merger 
or there may be a combination, and it may not have any 
effect on the question of competition whatever. It all 
depends upon the facts in each case. What I desire to see 
accomplished is the preservation of the opportunity of 
competition. When we say to the commission that these 
lines shall not do a thing 'unduly' or ‘unreasonably;' it 
is very different from saying that they shall not doit. 
It gives too mich room for unlimited construction." | 


| 
37/ As the order set forth as Appendix B discloses, ‘the 
Board is now considering new certifications in the principal such 
markets. 
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have followed from disapproval of the merger would have created 
i} 


monopolies in all 161 markets. 

Petitioners' remaining contentions on this point rest on their 
views of the International Shoe case. They argue that the Supreme 
Court might have decided the case differently today and further 
that the precise factors present in International Shoe mst be found 
to exist before the "failing business" test can be applied. But as 
indicated, International Shoe merely illustrates the "failing busi- 
ness" principle which Congress intended to be applied to the first 
proviso of Section 408, and there is no reason why this principle 
when applied by a regulatory agency passing upon mergers among 
common carriers subject to its control is to be restricted either 
to the precise factual situation in a particular court case or to 
the standards by which the effect upon competition of a merger in 
a nonregulated industry is to be judged. Rather, it is enough if 
the only reasonable alternative to merger is the failure of the 
acquired company. As previously demonstrated, the alternatives 
which petitioners urged were not reasonable ones at all, but rather 
consisted merely of assertions (1) that other carriers would have 
purchased various portions of the Capitalroutes had the Board 
——-3W7 Such @ result would have left Northwest as the sole 
operator between such places as Washington and New York on the 
one hand, and the Twin Cities on the other, and Delta as the sole 
operator between Detroit, Knoxville, Chattanooga, Asheville, and 
Birmingham. Also included are markets such as those between 


Cleveland and Florida where Eastern would have been left as the 
monopoly carrier.. 
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attempted to dismember the carrier and established appropriate 
purchase prices, and (2) that the Board in any event was required 
to subsidize Capital and/or proceed upon the assumption that Capital 
could somehow contime in operation under receivership. Bat these 
matters were canvassed and rejected by the Board (Tr. 5653-5658) , 
which found that the merger was the only reasonable alternative to 
Capital's failure. Hence, the first proviso of Section 408 aia not 


preclude the merger. 


B. The Board's decisional standards were 
proper and its findings were adequate 


Despite the petitioners' assertions to the contrary, the 


Board did not eliminate monopoly questions from its considera- 
tion in holding that, because of the failing business apeesine, 
Nye need not decide whether any strictures of the first proviso 
of Section 408(b) would otherwise bar approval of the merger" 

(tr. 5649). The holding was only that the first proviso aid not 
bar the acquisition, and, as we subsequently show, the Board con= 
sidered all matters relating to monopoly and antitrust aspects of 
the case. Similarly, the fact that the Board summarized at the 
outset of its written opinion its view that the public interest 
in preventing a collapse of the Capital system outweighed Muhat- 
ever disadvantages may inhere in the merger" (Tr. 5658) deus not 
indicate that the Board approached the problem with a closed mind, 
that it somehow erred in its "process of decision," or that it did 


not consider the disadvantages of the merger (Northwest brief, p. 39). 


The examiner fully summarized the position of the petitioners 
with respect to the merger (Tr. 4969-4982), including the various . 
matters now mentioned in Northwest's brief. Thereafter, he again 
adverted to those contentions in reaching his conclusions. Specific 
reference was made to the contentions that United's resulting size 


would enhance its competitive position (Tr. 5030, 5031, 5037), and 


the figures now cited by Northwest (Brief, p. 42) concerning size 
32 


were detailed (Tr. 5030, 5031). Mention was made of the gap 
between the relative size of the big four carriers and the smaller 
trunks (Tr. 5030) and the argument that United would never have 
been authorized to operate over Capital's routes in direct cer- 
tification proceedings (Tr. 5031). Prior Board pronouncements 
such as are now cited on brief were mentioned, and the examiner 
said that these matters might, in other circumstances, warrant 
@isapproval of the merger (Tr. 5031). He concluded, however, that 
the countervailing considerations pointed to approval. In this 
connection, the examiner noted that the Board has no rigid deci- 
sional standards in merger matters, and that each case is to be 
judged on its own facts (Tr. 5037). He found that United would 
be no more dominant in terms of size than American had been 
(Tr. 5038), that size was not the criterion of competitive. 
Petitioners also seem to assert that the Board should 
have made Section 401 public convenience and necessity findings 
for the new single-carrier and single-plane services which 
United can provide between points on its prior system and points 
on Capital's routes. We know of no legal requirement for such 


findings as a prerequisite to permitting "tacking™ of route 
authority. 
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ability (Tr. 5038), and that the merger would not jeopardize the 


financial stability of the other carriers (Tr. 5035). 

The Board adopted the examiner's report except as modified 
by its opinion (Tr. 5647), and made still more findings. It too 
took cognizance of the claims that approval of the merger would be 
contrary to prior precedent, and agreed with the examiner that 
under its prior decisions each case is to be evaluated on its own 
facts (Tr. 5659, 5660). It held that "the exigencies of Capital's 
situation heavily outweigh those considerations of carrier balance, 
preservation of competitive service, and the like, which under 
prior precedent might point to disapproval" (Tr. 5660). The 
Board then reviewed and approved for the most part the examiner's 
findings concerning the impact of the merger on the iiterieliogs 
(Tr. 5665). It too concluded that the merger would not jeopardize 
them, and in the light of specific estimates of their dollar losses 
through the substitution of United for Capital over the Capital 
routes (Tr. 5665-5668). 

Thus, petitioners’ contentions of lack of proper deci sional 
standards and findings simply will not withstand scrutiny. ! The 
Board did not ignore monopoly and antitrust considerations. It 
made the ultimate finding required by the first proviso (rr. 5704) » 


in the light of detailed subsidiary findings in relation to United's 


S-465= 
40/ 

size, competitive impact, etc. The Board's concern is with the 
public interest, and not with the antitrust laws as such. It is 
not required to discuss the antitrust laws by name, nor to follow 
any other ritualistic method of making findings. Rather, it is 
enough if the factual and policy considerations are considered 
ana dealt with, and that plainly occurred here. 

Northwest also contends that the Board did not sufficiently 
state, and hence mst not have considered, the "public loss" 


aspects of the merger in the balancing process. But those asser- 


tions simply ignore the findings which the Board did make as to 


the disadvantages, both in its own opinion and through adoption 
4a/ 
of the examiner's decision. Petitioners likewise proceed upon 


40/ The examiner's findings, as previously noted, were 
adopted by the Board, a perfectly proper procedure. See Division 
1142, Amalgamated Ass- of Street, Elevator Railway and Motor Coach 


Tovees of America v. N.L.R.B., C.A.D.C. No. 16,007, decided 
July a 1961. 


41/ The Federal Commmications Commission cases relied upon 
by Northwest (Brief, p. 44) do not specify any particular methods 
of making findings or of demonstrating consideration of both 
sides of the public interest equation. Democrat Print. Co. Ve 
P.C.C., 91 U.S. App. D.C. 72, 202 F. 2d 298 (1952), held only that 
the Commission was required to rest its decision on certain com- 
parative considerations when it plainly had not made them. 
Similarly, Carroll Broadcast Co. v. F.C.C., 103 U.S. App. D.C. 
340, 258 F. 24a 440 (1958), overruled the Commission's view that 
competitive impact was not a factor for decision. Television 
Corp. of Michigan v. F.C.C., No. 16,253, decided July 13, 1961, 
also held that the Commission's decisional standards were 
improper. 
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the erroneous assumption that the Board has rigid norms in the 
42/ 
areas involved. The Board's opinion reflects adequate con- 


sideration of all pertinent factors, and findings were made on 


all material points. No more is required. 


Z2/ This Court has heretofore recognized the contrary. In 
North Central Airlines v. Civil Aeronautics Board, 105 U.S.! App. 
D.C. 207, 205 F. 2d 581, 584 (1951) the Court held, in language 
fully dispositive of the instant situation: | 


"North says the Board was arbitrary and failed to make 
sufficient findings when it departed from established norms. 
For example, North says the proposition that the size of a 
proposed merger system is immaterial to approval of the 
merger is an established rule. It refers to a mumber of 
cases. But 'size' is a relative term, and its importance 

Because the Board found the 
cannot! make 


It says that in the 
e areas of 


- does not accurately assay either 
the Board said that two feeder sy 
ically complementary; that is, a merger need not have the 
effect of increasing the intra-system long hauls. In the 
present case the Board pointed out, as one feature of the 
proposed merged system, the lack of inter-area local traffic. 
But in Arizona-Monarch the Board stressed other circumstances. 
In the instant case the lack of this traffic was one of sev- 
eral critical factors. We find no inconsistency. These 
problems cannot be solved by a mathematical computation. 
Judgment necessarily enters into each one, and the Congress 
has given the agency power to exercise that judgment, As 
was properly pointed out in the Southwest-West Coast| Merger 
Case, the Board is concerned principally with the national 
air route pattern. This court can and should insure; that the 
agency stays within the bounds of reason and outside, the realn 
of caprice, but the court cannot substitute its own judgment 
as to what would or would not be inconsistent with the public 
interest in a proposed merger.” 


ay ke 


CONCLUSION 


The Board's orders should be affirmed. 


JOSEPH B. GOLDMAN, 
Deputy General Counsel, 


O. D. OZMENT, 
Associate General Counsel, 
Litigation and Research, 


WILLIAM F. BECKER, 
JOHN F. RODGERS, 
Attorneys, 
Civil Aeronautics Board. 
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LEE LOEVINGER, 
Assistant Attorney General, 


RICHARD A. SOLOMON, 
Attorney, 
Department of Justice, 


JOHN H. WANNER, 
General Counsel, 
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APPENDIX A 


Relevant provisions of the Federal Aviation Act (72 Stat. 731, 


49 U.S.C. 1301 et seq.) are: 


DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 Stat. 7h0, 49 U.S.C. 1302] In the exercise 
ance of its powers and duties under this Act, the 
ther things, as 
ance with the public 


between, 

(c) The promo 
service by air carriers at reason 
discriminations, undue preferences or advantages, 
or destructive competitive practices; 

(d) Competition to the extent necessary to assure the | sound 
development of an air-transportation system properly adapted 
to the needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense; 

(e) The promotion of safety in air commerce; and 

(f) The promotion, encouragement, and development of civil 
aeronautics. 


* * %+© & 
GENERAL POWERS AND DUTIES OF THE BOARD 
General Powers 


Sec. 204 [72 Stat. 743, 49 U.S.C. 132h] (a) The Board 
is empowered to perform such acts, to conduct sach investiga- 
tions, to issue and amend such orders, and to make and amend 
such general or special rules, regulations, and procedure, 
to and consistent with the provisions of this Act, 
as it shall deem necessary to carry out the provisions of, and 
to exercise and perform its powers and duties under this Act. 


a * * * * 
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CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. hol. [72 Stat. 75h, 49 U.S.C. 1371] (a) No air carrier 
shall engage in any air transportation unless there is in force 
a certificate issued by the Board authorizing such air carrier 
to engage in such transportation. 


%* *« © % 
Issuance of Certificate 
(d)(1) The Board shall issue a certificate authorizing the 


whole or any part of the transportation covered by the applica- 
tion, if it finds that the applicant is fit, willing, and able 
to perform such transportation properly, and to conform to the 
provisions of this Act and the roles, regulations, and require- 
ments of the Board hereunder, and that such transportation is 
required by the public convenience and necessity; otherwise 
such application shall be denied. 

(2) In the case of an application for a certificate to 
engage in temporary air transportation, the Board may issue 
a certificate authorizing the whole or any part thereof for 
such limited periods as may be required by the public con- 
venience and necessity, if it finds that the applicant is fit, 
willing, and! able properly to perform such transportation and 
to conform to the provisions of this Act and the rules, regu- 
lations, and requirements of the Board hereunder. 


* * %& %& # 
‘anthority to Modify, Suspend, or Revoke 


(g) The Board upon petition or complaint or upon its own 
initiative, after notice and hearings,may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part for inten- 
tional failure to comply with any provision of this title or 
any order, rule, or regulation issued hereunder or any tern,- 
condition, or limitation of such certificate: Provided, That 
no such certificate shall be revoked unless the holder thereof 
fails to comply, within a reasonable time to be fixed by the 
Board, with an order of the Board commanding obedience to the 
provision, or to the order (other than an order issued in 
accordance with this proviso), rule, regulation, term, con- 
dition, or limitation found by the Board to have been violated. 
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Any interested person may file with the Board a protest or | 
memorandum in support of or in opposition to the alteration, 
amendment, modification, suspension, or revocation of the | 
certificate. 


Transfer of Certificate 


(h) No certificate may be transferred unless such transfer 
is approved by the Board as being consistent with the public 
interest. 


x «+ + % * 
CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 
Acts Prohibited 


Sec. h08. (72 Stat. 767, 49 U.S.C. 1378] (a) It shall be 
unlawful unless approved by order of the Board as provided in 
this section-- 

(1) For two or more air carriers, or for any air car- 
rier and any other common carrier or any person engaged - 
in any other phase of aeronautics, to consolidate or merge 
their properties, or any part thereof, into one person for 
the ownership, management, or operation of the properties 
theretofore in separate ownerships; | 

(2) For any air carrier, any person controlling an 

air carrier, any other common carrier, or any person 

engaged in any other phase of aeronautics, to purchase, | 

lease, or contract to operate the properties, or any 
substantial part thereof, of any air carrier; 

(3) For any air carrier or person controlling an air 
carrier to purchase, lease, or contract to operate the 
properties, or any substantial part thereof, of any person 
engaged in any phase of aeronautics otherwise than as @ 
air carrier; 

(4) For any foreign air carrier or person controlling 

a foreign air carrier to acquire control, in any manner 

whatsoever, of any citizen of the United States engaged 

in any phase of aeronautics; ! 


(7) For any person to continue to maintain any relation- 
ship established in violation of any of the foregoing sub- 
divisions of this subsection. : 


Power of the Board 


(>) Any person seeking approval of a consolidation, merger, 
purchase, lease, operating contract, or acquisition of control, 
specified in subsection (a) of this section, shall present an 
application to the Board, and thereupon the Board shall notify 
the persons involved in the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control, and other 
persons known to have a substantial interest in the proceeding, 
of the time and place of a public hearing. Unless, after such 
hearing, the Board finds that the consolidation, merger, pur- 
chase, lease, operating contract, or acquisition of control will 
not be consistent with the public interest or that the condi- 
tions of this section will not be fulfilled, it shall by order 
approve such consolidation, merger, purchase, lease, operating 
contract, or acquisition of control, upon such terms and con- 
ditions as it shall find to be just and reasonable and with 
such modifications as it may prescribe: Provided, That the 
Board shall not approve any consolidation, merger, purchase, 
lease, operating contract, or acquisition of control which would 
result in creating a monopoly or monopolies and thereby restrain 
competition or jeopardize another air carrier not a party to 
the consolidation, merger, purchase, lease, operating contract, 
or acquisition of control: Provided further, That if the appli- 
cant is a carrier other than an air carrier, or a person con= 
trolled by a carrier other than an air carrier or affiliated 
therewith within the meaning of Section 5(8) of the Interstate 
Commerce Act, as amended, such applicant shall for the purposes 
of this section be considered an air carrier and the Board 
shall not enter such an order of approval unless it finds that 
the transaction proposed will promote the public interest by 
enabling such carrier other than an air carrier to use air- 
craft to public advantage in its operation and will not restrain 
competition. + * # 


* eu & * * 


Legal Restraints 


Sec. 11h. [72 Stat. 770, h9 U.S.C. 138k] 
by any order made under sections 108, 109 
shall be, and is hereby, relieved from the operations 


- 53- 


tantitrust laws', as designated in section 1 of the Act 
entitled 'An Act to supplement existing laws against unlawful 
and for other purposes' , approved 


restraints and monopolies, 

October 15, 1914, and of all other restraints or prohibitions 
made by, or imposed under, 
be necessary to enable such per 
approved, or required by such order. 


* * * * 


authority of law, insofar as may! 
son to do anything authorized, 


* 
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APPENDIX B 


Order No. E-17217 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D. C. 
on the 25th day of July, 1961 


In the matter of 
UNITED AIR LINES, INC. Docket 12837 


competitive service investigation 


ORDER INSTITUTING INVESTIGATION 


In the United-Capital Merger Case (Order E-16605, April 3, 
1961), the Board approved, pursuant to Section 408 of the Act, an 
agreement to merge United Air Lines, Inc. (United) and Capital 
Airlines, Inc. (Capital). : 

Previous to the merger, United and Capital provided competi- 
tive service which in various markets 1/ will, of course, no longer 
be available. This Board has a statutory obligation to promote vig- 
orous and economically sound competition; and in order to properly 
and adequately implement our statutory obligation, we deem;it appro- 
priate to institute herein an investigation to determine whether the 
public convenience and necessity require new or improved service au- 
thorizations in the high density markets hereinafter indicated. 2 


1/ Philadelphia—-Detroit Youngstown—Chicago 
-Milwaukee -New York 
-Youngstown —Milwaukee 


Akron-New York Toledo-New York Cleveland-New: York 
-Philadelphia -Philadelphia ~Philadelphia 
-Chicago -Chicago -Chicago 
—Milwaukee -Baltimore 

-Washington 
-Milwaukee 
2/ Our action herein does not imply doubt concerning the wisdom of 
our. decision in the United-Capitel Merger Case. In resolving 

the issues in that case, we were fully cognizant of the fact that 

our approval of the merger would eliminate competitive service in 

various markets. This is not to say that we were satisfied with 
all the implications of the merger, including the fact that monop- 
olies would result in certain markets. 
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We have carefully examined and have attached hereto in Appen- 
dix A the traffic generated by the nineteen city pairs which will 
now lose competitive service as a result of the merger. 


We recognize that the traveling public may be more adversely 
affected by the lack of competitive service in the larger markets. 
Consequently, we have decided to confine this investigation to 
those markets which generated in excess of 100 passengers daily 
for the year ended December 31, 1959 and in which the division 
of traffic indicates that Capital has been an effective competitor. 
Specifically, we will investigate the need for new or improved 
service authorizations in the following four markets: Cleveland- 
New York, Cleveland-Chicago, Cleveland-Philadelphia, Philadelphia- 
Detroit. 


In order to properly limit the issues in this case to ques-— 
tions of new or improved service in these markets alone, we shall 
provide that any service found to be required by the public conven- 
ience and necessity shall carry @ restriction requiring that the 
carrier so authorized shall make a mandatory stop at the point com- 
mon to the new authorizations, or common to the present route and 
the new authorization, as the case may be, on all services operated 
pursuant to authority granted in the case. 


In view of the delays incident to the filing of applications 
and motions up until the date of prehearing conference, we have 
decided to prescribe a specific period within which such documents 
shall be filed in this case. We will require that all additional 
applications, motions, petitions, etc. shall be filed within 30 days 
of service date of this order. After the filing of such applica- 
tions, motions, and petitions as the parties may deem appropriate, 
an order will be entered defining the scope of the proceeding. 
proceeding will then be set for prehearing conference. 


ACCORDINGLY, IT IS ORDERED: 


1. That an investigation, Docket 12837, be and it hereby is 
instituted to determine whether the public convenience and necessity 
require new or improved service authorizations in the foll 
markets: 


3/ For example, any carrier presently certificated between A and B 
which receives authority in this case between B and C would on 
all services operated between A and C be required to stop at B. 
By the same token, a carrier receiving in this case authority 
between A and B and between B and C would on all services opera- 
ted between A and C be required to stop at B. 
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Cleveland-New York 
Cleveland-Chicago 
Cleveland-Philadelphia 
Philadelphia—Detroit 


2. That any new or improved service found to be required by 
the public convenience and necessity shall carry a restriction 
requiring that the carrier so authorized shall make a mandatory 
stop at the point common to the new authorizations or common to 
the present route and the new authorization, as the case may be, 
on all services operated pursuant to authority granted in this 
case. 


3. The following carriers be and hereby are made parties to 
this investigation: 


Allegheny Airlines, Inc. 
American Airlines, Inc. 
Lake Central Airlines, Inc. 
Mohawk Airlines, Inc. 
Northwest Airlines, Inc. | 
Trans World Airlines, Inc. 


United Air Lines, Inc. 


4. This order shall be served on the carriers identified in 
ordering paragraph (3) immediately above. 

5. Any additional applications relating to additional service 
authorizations in the markets described in ordering paragraph (1) 
above, motions for consolidation or petitions for reconsideration of 
this order, shall be filed within 30 days of the date of service of 
this order and any answers thereto shall be filed within 45 days of 
the date of service of this order. 


By the Civil Aeronautics Board: 


/s/ Harold R. Sanderson 


Harold R. Sanderson ! 
Secretary 
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TRAFFIC BETWEEN CITY PAIRS SERVED WITHOUT RESTRICTION 
ONLY BY UNITED AS A RESULT OF THE CAPITAL-UNITED MERGER 


1959 Traffic Avg. Daily 
City Pairs Distance Carrier Passengers Passengers 


Cleveland-New York 424 miles AA 
CA 

UA 

TW 

AL 

Other 

TOTAL 


Cleveland-Chicago 307 miles 


Philadelphia—-Detroit 464 miles 


Cleveland-Philadelphia 363 miles 
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Akron-New York 
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Toledo-New York 


tei | 


Youngstown-New York 357 miles 


7 
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TRAFFIC BETWEEN CITY PAIRS SERVED WITHOUT RESTRICTION 
ONLY BY UNITED AS A RESULT OF THE CAPITAL-UNITED MERGER 


ONLY BY UNITED 45.4 0). eee 


1959 Traffic Avg. Daily 
City Pairs Distance Carrier Passengers Passengers 


Toledo-Chicago 213 miles CA 50 
31,660 
610 
32,320 89 


Akron-Chicago 370 
22,630 


1,000 

24,4000 

Philadelphia-Milwaukee 691 miles 13,660 
80 


2,360 
16,100 


Chicago-Youngstown 369 miles 270 
12,790 

Toledo-Philadelphia 448 miles 

Toledo-Washington 405 miles 


Akron-Philadelphia 335 miles 


Philadelphia-Youngstown 302 miles 
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TRAFFIC BETWEEN CITY PAIRS SERVED WITHOUT RESTRICTION 
ONLY BY UNITED AS A RESULT OF THE CAPITAL-UNITED MERGER 


City Pairs = 


Toledo-Milwaukee 


Akron-Milwaukee 


Toledo-—Baltimore 


Youngstown-Milwaukee 


AA—American 
AL-—-Allegheny 
CA--Capital 
TW--Trans World 
UA——United 


Distance 


230 miles 


362 miles 


1959 Traffic Avg. Daily 


Carrier 


Passengers 


Passengers 
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INTRODUCTION 


Petitioner, Delta Air Lines, Inc. (Delta) hereby replies 
to the Briefs of Respondent, Civil Aeronautics Board 
(Board) and Intervenor, United Air Lines, Inc. (United). 


The answer briefs are most revealing. They show that 
the positions of the Board and United cannot be sanc- 
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tioned except by strained interpretations of the record, 
and by in effect rewriting the agency’s opinion and the 
Examiner’s rulings. The Board and United do not in 
any major respect contest the principles of law which 
were cited by Delta; they merely contend that, on their 
own present—but often incorrect—interpretations of the 
record and the agency’s opinion, this case is distinguish- 
able. Delta will respond only to the more serious errors 
contained in the answer briefs. 


IL 


THERE WAS NO FAIR HEARING CONCERNING 
TERMS AND CONDITIONS 


As Delta’s earlier brief showed, Delta was denied the 
fair hearing which is granted by Section 408(b) of the 
Federal Aviation Act. Delta’s point was that the Exami- 
ner, misled in part by the agency, foreclosed consider- 


ation of imposing route-type “terms and conditions” on 
the merger (for example, a condition withholding some 
of Capital’s route authority from United), whereas the 
Board (although it did not correct the error) later ad- 
mitted that this issue should have been considered. The 
Board and United now answer this charge with specious 
reasoning which simply will not bear analysis. 


In essence, the Board’s argument is this: The initial 
motions of Delta and other carrier-intervenors below 
sought to raise issues as to the “deletion” or “suspension” 
of various Capital route segments, or the “transfer” 
thereof to other carriers than United, and issues as to 
additional certifications in markets where the merger 
would create monopolies; that all of these matters are 
appropriate for consideration under Section 401(g) of 
the Act (or Section 401(d) in the case of additional cer- 
tifications), but not in a Section 408-merger case except 
at the discretion of the Board; and that their determi- 
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nation depends upon “public convenience and necessity” 
considerations. While these motions were denied, the 
argument continues, neither the Board’s nor the Ezami- 
ner’s rulings were directed to a “separate” issue con- 
cerning “nontransfer” (Board Brief, pp. 26-29), which 
issue the Board admits is proper for consideration in a 
Section 408-merger case (Brief, pp. 17-18) and which it 
argues is to be determined on “other” public interest 
considerations than those of “public convenience and neces- 
sity” (Brief, p. 18). After thus semantically separating 
“nontransfer” from “deletion”, and by contending that 
the Examiner’s as well as the Board’s rulings concerned 
only the latter type of issue, the Board’s Brief conclades 
that therefore everyone, including the Examiner, under- 
stood that the matter of “nontransfer” was in issue and 
that there were no restrictions upon the right to present 
evidence or be heard concerning nontransfer (Brief, pp. 
28-32). 


United apparently concurs in this Board argument, and 


adds the following contention. At the prehearing con- 
ference, United says, the Examiner distinguished between 
the issue of terms and conditions “under section 408 of 
the Act” and “the entirely different” question whether 
United and Capital by their application for approval of 
the merger agreement were “requesting” suspension or 
deletion of any part of Capital’s routes. United says that 
the Examiner ruled only that the “application” and the 
“agreement” did not raise such issues, but did not address 
himself at all to the matter of “terms and conditions 
under Section 408.” United thereby concludes, along 
with the Board, that all parties knew that they could 
address themselves to the matter of “Section 408 terms 
and conditions” (United Brief, pp. 12-13). 


These arguments turn upon nice distinctions in statu- 
tory language which were not made by the Examiner 
and the parties and run contrary to the facts of record. 
There is no doubt that the Examiner intended to, and did, 
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exclude consideration of the “nontransfer” issue and, in- 
deed, consideration of all route-type terms and conditions. 


The Board’s argument, at the outset, assumes that there 
is a readily-understood difference between the “public 
interest” standard mentioned in Section 408(b) and the 
“public convenience and necessity” standard mentioned in 
Section 401(g), and thus that the Examiner and the par- 
ties at all times were proceeding on the basis of a clear- 
cut distinction between what are now called separable 
issues of “deletion” and “nontransfer” (Board’s Brief, 
pp. 18 and 27-29). This, however, is not true. Both the 
“public interest” and the “public convenience and neces- 
sity” standards have been held to take their substance 
from the same source—the policy considerations set forth 
by Congress in Section 102 of the Act. Section 102, 
indeed, requires those policies to be considered in deter- 
mining whether a particular proposal is “in the public 
interest, and in accordance with the public convenience 
and necessity” (emphasis added). 


Congress thus drew no nice distinction between the two 
standards. Nor has the Board. In fact, in one of its 
earliest cases, the Board defined “public convenience and 
necessity” by using the phrase “public interest”: 

“|. . it is generally recognized that the public con- 
venience and necessity statutes impose upon the regu- 
latory agency the duty, through the exercise of a 
reasonable judgment based upon its particular func- 
tions and knowledge of the utility which it regulates, 
together with such guidance as is furnished in the 
Act, to determine whether the project is in the public 
interest. Texas & P.R. Co. v. Gulf C. é SFR. Co., 
270 U.S. 266, 273 .. .” (Transcontinental & Western 
Air, Inc—Additional Mail Service, 1 C.A.A. 503, 
505—1939). 


272 Stat. 740, 49 U.S.C. 1302 formally Section 2 of the Civil 
Aeronautics Act of 1938, 52 Stat. 980, 49 U.S.C. 402. 
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The Board then went on to determine the substance of 
the phrase, “public convenience and necessity,” by quot- 
ing Section 102 (ibid.). About six months later, the 
Board had to interpret the phrase “public interest” as 
used in Section 408(b). It did so in the identical manner, 
by pointing to the policy considerations set forth by 
Congress in Section 102 (United Air Lines Transport 
Corporation—Acquisition of Western Air Express Cor- 
poration, 1 C.A.A. 739, 741—1940). 


There is thus not a sufficient difference between “public 
interest” and “public convenience and necessity” to sup- 
port Board counsel’s argument that the Examiner and 
the parties acted on the basis of a sharp distinction be- 
tween a “deletion” (the so-called “public convenience 
and necessity”) issue and a “nontransfer” (the so-called 
“public interest”) issue. And there is no support what- 
ever for the contention that the question of “nontransfer” 
is to be decided on only “other” public interest grounds 
than those inherent in “public convenience and necessity” 


(Board Brief, p. 18). 


Action on either of these questions depends essentially 
upon traditional public convenience and necessity con- 
siderations, as the Board made clear in this very case. 
Here, the Board (but not the Examiner) held that for the 
benefit of two local service carriers, certain Capital au- 
thorities should not be transferred to United (Tr. 5675- 
5679), but found that the implementing route restrictions 
best could be imposed in a separate Section 401(g) pro- 
ceeding (Tr. 5705, ftn. 102). Accordingly, upon trans- 
ferring Capital’s certificates to United, the Board “stayed” 
the authorities which were not to be transferred (Tr. 
5733) and simultaneously issued a show cause order under 
Section 401(g) in which, on the basis of the very same 
facts which had led to its conclusion in the merger case 
that the “public interest” required withholding the au- 
thorities, tentatively concluded that “the public convenience 
and necessity require, and the Board should order” the 
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various certificate deletions (United Air Lines Certificate 
Amendment Proceeding, CAB Docket 12522 et al., Order 
E-16881, June 1, 1961. These tentative findings were 
made final without further hearing in Order E-17040, 
June 28, 1961). 


The Board’s argument that these two questions were 
viewed by the Examiner and the parties as being clearly 
distinct and different also runs contrary to the facts of 
record. The Examiner and the parties—and to some 
extent, even the Board—used the words “deletion” and 
“nontransfer” or words to that effect (and often even 
the word “suspension”), interchangeably throughout the 
proceeding. 


Delta’s early motions to the Board itself were based 
upon both Sections 401(g) and 408(b) of the Act, and 
not only sought clarification that route-type terms and 
conditions would be considered in the case as then framed, 
but also sought to expand the case (a) to consider cer- 
tification of other carriers in specific major markets where 
the merger would create monopolies (Tr. 199-209) and 
(b) a full investigation as to the possible transfer of one 
of Capital’s routes (Route 51), or portions thereof, to a 
carrier other than United, or the “suspension” or “termi- 
nation” thereof? (Tr. 171-189). These motions were 


2 Suspension in its technical sense connotes a temporary with- 
holding of authority, in contrast to a full and permanent deletion 
of authority. 


3It might here be noted that contrary to implications of the 
Board and United, Delta did not seek to broaden the proceeding 
“into an investigation of underlying causes of Capital’s difficulties 
and of all possible technical solutions therefor” (United’s Brief, 
p. 6), or so as to encompass a re-evaluation and realignment of 
the domestic trunkline pattern in the area east of the Mississippi 
River (CAB Brief, p. 15). Delta asked only that the Board 
investigate the specific monopoly problems, and consider the ter- 
mination of, or the imposition of terms and conditions upon, only 
one of Capital’s routes 
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denied (Tr. 347), and the Board thereby effectively ex- 
cluded the question of certificating another carrier in 
the potential monopoly markets. Except for an unsuc- 
cessful plea by Delta for reconsideration (Tr. 425) the 
latter matter was not raised again (see Tr. 454). 


In denying these motions, the Board also indicated that 
the proceeding should not embrace: 


“ _. the question of whether Capital’s routes should 
be transferred to another carrier or whether such 
routes may warrant suspension in whole or in part” 
(Tr. 346). 
Delta disagreed with the portion of this ruling which 
concerned transfer (see Tr. 454), but recognizes that the 
ruling did bind the Examiner. The ruling by the Board 
as to the exclusion of “suspension” issues was confusing, 
because Delta’s motion had embraced the matter of “ter- 
minating” some of Capital’s authority and because another 
motion (by Allegheny Airlines), which was denied by 
the same order, had specifically requested consideration 
of the “nontransfer” of certain segments to United (Tr. 
194). Hence, as Delta pointed out in its earlier brief 
(p. 42), this ruling may have misled the Examiner, and 
appears to be contrary to the Board’s final opinion. 


But as Delta unsuccessfully argued to the Examiner 
on the first day of the hearing (Tr. 450-457), the gist of 
this Board ruling was only to foreclose expansion of the 
case and was not intended to foreclose consideration of 
route-type terms and conditions as required by Section 
408(b). The Board’s final opinion confirmed the correct- 
ness of Delta’s interpretation. The Board there stated 
that in rejecting the motions “to conduct a full investiga- 
tion” it had not “intended to preclude a hearing as to 
what terms and conditions if any, were required by the 
public interest.” This issue, the Board said, was not 
excised (Tr. 5702) because the “Board is required under 
Section 408(b) of the Act ... to consider any proposed 
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terms and conditions which are asserted to be in the 
public interest . . .” (Tr. 4701) including the matter of 
nontransfer (Tr. 5703). As will be shown, from the out- 
set the Examiner disagreed with this interpretation. 


The foregoing illustrates that there was some confusion 
in terms even in the Board’s rulings. But it was in the 
discussions between the Examiner and the parties that 
the words “suspension”, “deletion”, and “nontransfer” 
were almost continually used interchangeably. 


At the prehearing conference (held before the Board 
issued its orders on scope) the Examiner twice ruled on 
the matter of “deletion or suspension” of Capital route 
authority. Delta objected to his ruling that the issue of 
“deletion or suspension” of any point on Capital’s certifi- 
cate was not present in the case (Tr. 338), and explained 
the objection on the ground that under Section 408(b) 
the Board is entitled to condition approval of a merger 
“so that specified route segments should not be trans- 
ferred into the merged system” (Tr. 338, emphasis add- 
ed). ‘This objection was denied (Tr. 365) showing the 
Examiner’s intention not to explore either “suspension”, 
“deletion”, or “nontransfer.” Also see Delta’s Exceptions 
to Revised Report of Prehearing Conference (Tr. 410). 


And on the opening day of the hearing, in explaining 
once again its view of what was required to be considered 
by the statute and was left open by the Board’s ruling, 
Delta similarly used both the words “suspension” and 


«The Board says of Delta’s objection, that Delta took “the posi- 
tion that it was not entirely clear what the Examiner” meant 
by his ruling and asserted that “it would be entitled to adduce 
at the hearing evidence directed to ‘nontransfer’” (Board Brief, 
p. 29). There is no basis for this argument. The sense of 
the Examiner’s ruling—to exclude consideration of terms and 
conditions—was clear to Delta; hence the objection. And the ob- 
jection was not an assertion as to what Delta would do, but a 
clear request for a ruling that nontransfer would be open to 
consideration, which request was denied. 
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“termination” together (Tr. 452 and 454). Counsel for 
United interpreted Delta’s position as arguing that the 
Board should consider whether “continuation of the use 
of” a particular Capital route or portion thereof by 
United “would... be advisable” (in other words, should 
consider the issue of “nontransfer”—Tr. 456). United 
said such consideration would not be “proper” (Tr. 456), 
and the Examiner agreed with United’s interpretation of 
Delta’s position and with United’s interpretation of the 
law and of the Board’s ruling (Tr. 456-457). 


Later in the hearing, Delta again emphasized its posi- 
tion that “the Board could approve the merger subject 
to the condition that certain routes or segments now held 
by Capital not be transferred” (Tr. 1045 emphasis add- 
ed), to which the Examiner replied that the proceeding 
did not encompass any conditions of “suspending service” 
at certain points (Tr. 1048). 


Thus even though the Board may have “intended” its 
ruling on scope to leave in issue the matter of route-type 
conditions (for example, nontransfer), it is clear that 
the Examiner’s thinking was broader and that he did not 
view “deletion, “suspension” and “nontransfer” as sepa- 
rate and distinct matters, and that he intended to fore- 
close exploration of all such conditions. And contrary 
to Board counsel’s argument, the foregoing shows that 
the Examiner’s rulings specifically covered “nontransfer.” 
The Examiner’s thinking in this respect was again made 
clear when, in response to a statement by a witness that 
Delta would not object to transfer of all of Capital’s 
authority to United with “one minor exception” (that is 
with “nontransfer” of a minor portion), the Examiner 
said, “. . . I do not think that is in issue,” (Tr. 1090- 
1091). 


United’s separate argument, that at the prehearing 
conference the Examiner was merely ruling that the 
“agreement” of merger and “the application” for approval 
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did not raise the matter of deletion or suspension, but 
was not ruling on the issue of “terms and conditions 
under Section 408” (United Brief, pages 12-13), is equal- 
ly tenuous. This is a distinction without meaning. 


The Examiner did state that he was not ruling on 
“the power of the Board” to impose conditions on & 
merger transaction, but the important point was his view 
of how the proceeding would be conducted. He said that 
the filing of the application for approval did not raise the 
issue of deletion or suspension of any point on Capital’s 
routes, and that such an issue “is not present in the case” 
by virtue of the provisions of that agreement (Tr. 243- 
244). The application for approval of the agreement 
was filed under Section 408 of the Act, which Section 
says that a merger agreement shall be approved only 
upon such terms and conditions as the public interest 
require. The Examiner’s ruling, then, contrary to United’s 
assertion, did have direct reference to Section 408, and 
meant that in the Examiner’s view, unless the motions 
to the Board for expansion were granted, the “terms and 
conditions” language of Section 408 was to be ignored 
and the case was to be tried on the basis only that the 
agreement “as is” would be approved or disapproved. 


The foregoing shows that the Examiner and the parties 
did not draw the nice distinctions which United and 
Board counsel now contend were drawn. The Examiner’s 
rulings were all encompassing, and made clear his view 
that no consideration would be given to route-type terms, 
whether in the nature of “snspension”, “deletion”, or 
“nontransfer”® This was confirmed in the Examiner’s 


5In this connection, the Board’s Brief implies on page 8 that 
the Examiner recommended imposition of restrictions (that is, 
nontransfer of certain authority) for the protection of local service 
carriers. This is incorrect. The Examiner refused the local 
service carriers’ conditions without consideration “for reasons 
stated above” (that is, that such conditions were not in issue) 
(Tr. 5041 and 5042). 
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Initial Decision. He there said that the Board itself had 
excluded issues of “suspension or transfer” and then spe- 
cifically added that in his view a previous Board decision 
required rejection of “the ‘back door approach’ of non- 
transfer’ (Tr. 5040). He further said: 


“.. The problem here is whether the agreement as 
presented by the parties, and which they seek to have 
approved in the form they have agreed, shall be ap- 
proved or disapproved. That approach has been fol- 
lowed throughout the consideration of this record...” 
(Tr. 5040). 


The Examiner clearly did not afford the parties a hear- 
ing with respect to any route-type condition. 


It was not until the Board’s decision that considera- 
tion was given to imposing such conditions. But by then 
the hearing had been closed, and the Board had no sig- 
nificant record which it could consider. Hence, in its 
rush to meet United’s deadline, the Board merely brushed 
the matter aside (see Delta’s earlier Brief, pp. 43-44). 
But because the Board’s decision had proved Delta’s posi- 
tion to be correct—ie., that there should have been a 
hearing on terms and conditions—Delta petitioned for 
rehearing, and pointed out at some length the type of 
exploration which would have been undertaken had the 
Examiner not foreclosed the issue (Tr. 5778-5783). The 


¢Had a full and open hearing been held on issues involving 
terms, conditions, and modifications, United’s witnesses might 
have been cross-examined upon, and Delta’s witnesses might have 
offered evidence with respect to, such questions as (a) whether 
Delta and Eastern, acting together, could provide better service 
over the three-carrier segments of Route 51 than would be pro- 
vided by three carriers over the segments if the merger were 
approved, (b) whether the segments in question would receive 
more or less schedules or a greater or lesser number of seats 
with two-carrier than with three-carrier operations, (c) whether 
under existing traffic potentials Capital’s [United’s] operations 
could be withdrawn from the three-carrier markets and the exist- 
ing and potential traffic be adequately served by the existing or 
proposed schedules of Delta and Eastern, (d) the effect on local 
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petition was denied without opinion (Tr. 5866). 


United and the Board now state that at the hearing 
Delta should have offered the type of evidence described 
in Delta’s petition for reconsideration to the Board. In 
major part, this argument is based on their position that 
the Examiner did not rule out the issue of terms and 
conditions from the beginning (at the p 
ence). This position has been shown above to be without 
merit. In preparing its evidence, Delta had to adhere 
to the ralings of the Examiner, else it would have run 
afoul of Section 7(c) of the Administrative Procedure 
Act (see pages 42-43 of Delta’s earlier brief herein). 


United also tries (United Brief, page 10) to excuse 
the lack of hearing afforded Delta by pointing to a state- 
ment made by Eastern, to the effect that the latter was 
given “a full evidentiary hearing - - - with respect to its 
nontransfer contentions and no evidence on that subject 
was excluded” (Tr. 5702). Eastern’s statement, of course, 


does not bind Delta in the face of Delta’s continuing argu- 
ment to the contrary. More important, to the best of 
counsel’s knowledge, Eastern offered no conventional evi- 


airline employment by the suspension of Capital’s services and 
the “taking up of the slack” by Delta and Eastern, (e) the ques- 
tion of the willingness of Delta and Eastern to purchase the 
physical properties of Capital located on the routes which might 
not be transferred, (f) the capital of Delta and 

eration of the routes in q the absence of 
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dence bearing on “nontransfer” (see last preceding foot- 
note) other than evidence with respect to diversionary 
impact of the same type which the Examiner allowed all 
intervenor-parties to offer. 


United also says that Delta did cross-examine United’s 
witnesses in an effort to show why “various” Capital au- 
thorizations should not be transferred (Brief, page 18). 
United is incorrect. Delta asked no questions at the hear- 
ing as to why a particular Capital route should not be 
transferred. The portions of the transcript cited on page 
19 of United’s Brief involved only questions directed to 
whether the entire merger, as presented by United and 
Capital (that is, with no terms and conditions), was in 
the public interest. 


United also argues that despite Delta’s position, Delta 
nevertheless must have presented all of the evidence 
which it could muster, because on brief to the Board 
Delta maintained (Tr. 5357) that “there is sufficient evi- 
dence of record to enable the Board largely to vitiate 
this particular denial of due process by rejecting the 
applicants’ position and by imposing the proper and neces- 
sary ‘terms and conditions’ and/or ‘modifications’ which 
Delta has urged . . .” (United Brief, page 9). It is true 
that Delta did argue to the Board that the agency might 
moot the Examiner’s legal error by unilaterally under- 
taking to impose the conditions for which Delta had con- 
tinued to argue even though the record was so barren. 
But this in no way detracts from Delta’s position that 
it was denied due process and a fair hearing. Obviously 
the argument of counsel that, as a practical matter, a 
legal problem may be mooted through voluntary action 
by a governmental agency in no way equals or replaces 
the legal right of a party to address itself to the issues 
in a factual manner and on the record before the Hearing 
Examiner himself (see last preceding footnote). And, 
of course, the Board did not moot the problem, but merely 
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gave the matter of terms and conditions perfanctory 
consideration, and thus compounded rather than corrected 
the denial of due process. 


Before leaving this subject, reference must be made to 
United’s statement at page 17 of its Brief that Capital 
had approached United with respect to the merger “after 
unproductive merger feelers” had been made to Delta and 
other carriers. The statement is made at this point in 
an ineffective attempt to explain away United’s obvious 
contention on the first day of the hearing (Tr. 456) that 
the proceeding should not consider “nontransfer” of any 
of Capital’s authority. The argument is that when Capital 
came to United after having felt out other carriers, 
United had agreed to purchase all of Capital’s routes 
and not anything less, and that the other carriers ap- 
proached earlier therefore should not be allowed to re- 
quire 2 consideration of something less than all. The 
same implication—that Delta was approached by Capital, 
and rejected a merger proposal—also is made elsewhere 
in United’s Brief (for example, at pages 2, 25, 41 and 

The implication is totally incorrect. Delta never 
was approached by Capital, and thus never did reject a 
merger proposal presented to Delta by Capital (Tr. 592- 
594).” 

None of the arguments of United and the Board have 
succeeded in overcoming the fact that the Examiner fore- 
closed Delta’s right to a fair hearing regarding terms 
and conditions, and that the agency did nothing to correct 
this denial of due process. The agency’s decision there- 
fore must be reversed. 


By way of explanation, the “George Gardner” referred to at 
this point in the transcript was 20 official of the Atlas Corpora- 
tion and a director of Northeast Airlines, and was not connected 
with Capital. 
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THE FIRST PROVISION OF SECTION 408(b) 
PRECLUDED APPROVAL OF THE MERGER 


Similarly, United and the Board have not overcome 
Delta’s showing that the anti-monopoly, first proviso of 
Section 408(b) precluded approval of the merger in the 
proceeding below, limited as that proceeding was by the 
Board from the outset. 


Both the Board and United rely predominantly on their 
contention that the merger did not “result in creating” 
the admitted monopolies. Instead, they say, the collapse 
of Capital created the monopolistic situation (United 
Brief, pp. 27-29; Board Brief, pp. 36-37). 


In the first place, of course, while Capital was in serious 
financial straits, it had not yet “collapsed” and thus. the 
monopolies were in fact created by consummation of the 
merger. Furthermore, the Board assumed that approval 
of the merger and its consummation would create mo- 
nopolies in restraint of trade in a number of large mar- 
kets (Tr. 5649). 


More important, these arguments by United and Board 
counsel amount to this: If the facts of a particular 
situation show that the to-be-acquired company is in fail- 
ing circumstances, with little or no chance of survival, 
that circumstance alone is enough to remove any proscrip- 
tion of the first proviso of Section 408(b). The Board, 
indeed, admits that this is the gravamen of its argument: 


“|. it is enough if the only reasonable alternative 
to merger is the failure of the acquired company” 
(Board Brief, p. 42). 

Similarly, see United’s Brief, p. 30. 


Such an argument, however, makes “failing condition” a 
per se defense to a charge of monopoly. As Delta ex- 
plained in its earlier brief (pp. 33-38),there is no prece- 
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dent for such a per se doctrine. Even the “failing busi- 
ness’ doctrine as laid down in International Shoe Co. v. 
F.T.C., 280 U.S. 291 (1930) was not a per se rule, but 
required submission of the facts of a particular case to 
elaborate tests such as those spelled out in that case, with 
“failing condition” being only one factor and not the 
end-all. 


Neither the Board nor United adequately has answered 
Delta’s charge that the Board did not really apply any 
test other than “failing condition.” Indeed, they defend 
this Board approach. United, for example, argues that 
in amending Section 7 of the Clayton Act in 1950, Con- 
gress indicated its intention to exclude from the anti- 
monopoly provisions, all mergers involving companies 
which are in failing condition, and “did not confine itself 
to cases on all fours with International Shoe” (Brief, 
p. 41). 


The Board, of course, attempted to rely upon Inter- 
national Shoe as it was decided in 1930 and not on the 
1950 Clayton Act amendment. But United’s point ap- 
parently is that at least since the 1950 amendment of 
Section 7, Congress has agreed to go along with a per se 
defense of “failing condition” to that statate, and hence 
the Board’s allowance of such a defense here should not 
be criticized. United relies upon the legislative history 
of Section 7, and quotes Representative Celler as saying 
that the 1950 amendment “would have no application 
whatsoever to a corporation in a failing or bankrupt 
condition” (Hearings on H.R. 2734, before Subcommittee 
of the Senate Committee on the Judiciary, 8ist Congress, 
Ist & 2d Sess. 79-81). The statement, indeed, was made, 
and a similar statement is contained in the Senate Report 
(No. 1775, 81st Congress 2d Sess. 7, 1950). But two 
significant things about these passages must be borne in 
mind. 

The Senate Report of 1950 is merely a paraphrase of 
the House Beport of 1949 (H.R. Rep. No. 1191, 8ist 
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Cong., Ist Sess. 6, 1949). The language of the House 
Report of 1949 is taken verbatim from a House Report 
of 1947 (H.R. Rep. No. 596, 80th Congress, Ist Sess. 5-6, 
1947). The language of the 1947 and 1949 House Reports 
is, in turn, adapted from a letter of William T. Kelley, 
then General Counsel of the Federal Trade Commission, 
to Congressman Gwynne (Hearings on H.R. 515, before 
Subcommittee No. 2 of the House Committee on the 
Judiciary, 80th Congress, 1st Sess. 12, 1947). The 1947 
Bill on which Mr. Kelley was commenting would simply 
have amended Section 7 to include asset acquisitions. 
Mr. Kelley’s letter, then, was directed to the question 
whether an acquisition of assets of a failing business 
would be treated the same as the acquisition of stock of a 
failing firm had been treated in the past. He naturally 
answered “yes,” since the 1947 amendment on which he 
was commenting did not impugn the principles on which 
International Shoe had been decided. 


The 1950 amendment, however,—and this is the second 
point—was a horse of a different color. It did two 
things: (1) it extended the scope of the Section to in- 
clude acquisitions of assets, but (2) it also altered the 
statutory test by rejecting the Sherman Act’s “rule of 
reason” upon which International Shoe was based. With 
the rejection of the Sherman Act test by the 1950 amend- 
ment, it became inconsistent to state (as United reads 
Representative Celler as stating) that a per se rule of 
“failing condition” thereafter was to be applicable. Such 
a statement would be inconsistent because (a) the Inter- 
national Shoe case, which originally laid down the “failing 
business” doctrine, was decided upon the basis of the very 
Sherman Act test which Congress was rejecting, and 
(b) because the per se rule for which United contends is 
nothing but a generalization of the conclusions of Inter- 
national Shoe. 

This inconsistency can be avoided only by recognizing 
that the primary fact emerging from the legislative his- 
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tory of the amended Section 7 is the intent of Congress 
to reject Sherman Act tests in favor of a new standard. 
Congressional accord with the proposition that a failing 
firm should be free to dispose of its stock or assets must 
mean, in the absence of any specific reference to such @ 
situation in the statute itself, that the failing or bank- 
rupt condition of an acquired firm is to be only one of 
the factors used in defining the impact of an acquisition 
on competition. Thus, the intent of Congress was not 
to create an exception—particularly not a per se defense— 
to the test of amended Section 7, but merely to point out 
a specific situation to which the test would be applicable.* 


As a result, even in the case of Section 7 of the Clayton 
Act, subsequent events since decision in International 
Shoe have not created a per se doctrine. And as Delta 
explained in its earlier brief, that case itself, upon which 
the Board here relied, did not announce & per se rule or 
even any “doctrine”, but instead required consideration 
of “failing condition” as only one of many factors to be 
considered in judging the legality of a monopolistic situ- 
ation. As a result, whether the Board were relying on 
the present form of Section 7 of the Clayton Act, and 
its legislative history, or upon the “failing business” 
doctrine as laid down in International Shoe, the Board 
had no precedent for considering “failing condition” as & 
per se defense to a charge of monopoly. 


Delta adheres to its basic position, that the “failing 
business” doctrine is not applicable in any event to the 
first proviso of Section 408(b) of the Federal Aviation 
Act. This position is explained fully in Delta’s earlier 
brief (pp. 23-32), and will not here be repeated. We 
would point out, however, that the counter arguments of 
United and the Board on the basis of legislative history 
of the Civil Aeronautics Act do not disprove the accuracy 
of Delta’s position. 


%On this general subject, see Connor, Section 7 of the Clayton 
Act, the “Failing Company Myth”, 49 Georgetown L. J. 84 (1960). 
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United’s quotations from legislative history, indeed, are 
incomplete. The final summary, following the discussions 
cited on pages 35-37 of United’s Brief, was this: 


“Mr. Pope. Mr. President, I should like to ask what 
would be the effect of striking out the words ‘unduly’ 
and ‘unreasonably’ on page 677 ° ° ° 


“Mr. McCarran. Mr. President, in my judgment... 
the effect would be that it would lessen what I choose 
to term the flexibility of judgment. In other words, 
we are creating an authority to deal with a great 
industry. We are giving to that authority very much 
power and latitude so that the industry may go for- 
ward and the public may be served. 
“If we provide that they shall not do a thing ‘unduly’ 
or ‘unreasonably’, we inject into the law the equation 
of human judgment as to what is undue and what is 
unreasonable. If we take those words out, then we 
say that they shall not do a certain thing. That is 
an analysis of it, as I see it” (83 Cong. Rec. 6732). 
The Board’s Brief does recognize the existence of this 
summary, but contends that it does not detract from the 
earlier Congressional statements upon which the Board 
relies. In Delta’s opinion, however, the summary is clear 
and conclusive in rejecting a “failing business” type of 
exception to the unambiguous language which was finally 
enacted as the first proviso of Section 408(b). The Board 
also mentions that following this summary, Senators Pope 
and McCarran indicated that elimination from the Bill 
of the words “unduly” and “unreasonably” would compel 
the denial of a merger only “in the ordinary case” (zd. 
at 6732). But this citation is incomplete. Senator Pope 
went on to note that if the words are left out, a consoli- 
dation or merger would not be possible. Mr. McCarran 
then explained what this little side discussion really meant. 
He said: 
“If we strike out those words, we make it hard and 
fast that they shall not do a certain thing; but they 
will do it, because their judgment will operate, no 
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matter what law we enact. Then, when they do it, 
we have to come back to the law and say, ‘You did 
it wrongfully’ or ‘You did it rightfully,’ and then 
some court will have to pass on it finally.” (td. at 
6732). 
Delta is now asking this Court to decide the matter be- 
cause, despite Congress’ deliberate action, the Board “has 
done it” anyway, and in view of the above-quoted sum- 
mary by Senator McCarran, the proponent of the Bill, 
Delta submits that this Court must rule that the “failing 
business” doctrine is not available as a defense to the 
first proviso of Section 408(b) of the Federal Aviation 
Act. 


Nothing in the arguments of United and the Board 
have overcome the fact that as the proceeding below was 
organized and conducted, the first proviso of Section 
408(b) precluded approval of the merger. 
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Iv. 
CONCLUSION 


The Board’s Orders subject to review should be set 
aside in the particulars set forth in Delta’s Brief to this 
Court of August 4, 1961. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,396 


EASTERN AIR LINES, INC., 

Petitioner, 
v. 

CIVIL AERONAUTICS BOARD, 
Respondent, 

UNITED AIR LINES, INC., 

CAPITAL AIRLINES, INC., 
Intervenors. 


On Petition For Judicial Review Of Orders Of 
The Civil Aeronautics Board 


OBJECTIONS OF INTERVENOR, UNITED AIR 
LINES, INC., TO MOTIONS OF EASTERN 
AIR LINES, INC., FOR A STAY AND REMAND 


STATEMENT 


This proceeding is to review an order of the Civil Aero- 
nautics Board approving the merger of United Air Lines, 
Inc. and Capital Airlines, Inc. United requested, and has 
been granted, leave to intervene. 


Eastern, at this time, has filed combined motions (a) 
to remand the case to the Board with directions to consider, 
and rule upon, Eastern’s allegation that the asserted dor- 
mancy of certain Route 51 authorizations of Capital legally 
precluded their transfer to United unless public conven- 
ience and necessity for those authorizations were proved 
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again, and (b) a stay of United’s use of those authoriza- 
tions pending judicial review “or until, on remand to the 
Board pending judicial review,” the Board passes on East- 
ern’s “dormant rights” argument. 


We construe Eastern’s motions as a submission of its 
petition for review to the Court on the merits. We do so 
because (a) both Eastern’s petition for review and its pres- 
ent motions seek the same relief, viz., a remand to the 
Board, and (b) all of Eastern’s pleadings ultimately rest 
on the same proposition, i.e., the so-called “dormant rights” 
theory. The latter theory, it may be noted at the outset, is 
predicated entirely upon a regulatory policy evolved by the 
Interstate Commerce Commission under the Motor Carrier 
Act and is to the effect that transfers of unused motor 
carrier operating rights will not be permitted by that Com- 
mission unless the applicant reestablishes public conven- 
jence and necessity for those rights. Although Eastern’s 
present motions also make a belated request for a stay, 
that request, too, is contingent upon Eastern’s demonstrat- 
ing a likelihood of success on the merits. 


The ensuing discussion, therefore, will be directed to 
showing that Eastern’s position on the merits is invalid, 
that it has not shown any justification for a stay, and that, 
accordingly, its present motions should be denied and its 
petition for review dismissed.* Specifically, we shall show 
that: 


© If we are in error in construing Eastern’s motions as submission 
on the merits, those motions should be denied and Eastern’s petition 
for review dismissed for still additional reasons. The stipulation of 
issues and procedural dates approved by the Court provides that 
petitioner’s brief on the merits should be filed on August 4, 1961. 
If Eastern’s motions are not a submission on the merits, then they 
are improper pleadings. There is no procedure for by-passing the 
rules as to briefing and the record in the guise of a motion for the 
same relief. Moreover, if Eastern has not made a submission on the 
merits, it has also failed to comply with the stipulation by not 
filing a brief on the merits as therein provided for. While the stipu- 


3 


(1) Contrary to its present assertions, Eastern 
never raised before the Board or, if it raised, did not 
preserve, the argument that a transfer of allegedly 
“dormant” route authorizations was unlawful unless 
the applicants again proved, and the Board again 
found, that the public convenience and necessity re- 
quired those authorizations; 


(2) Even if Eastern had raised and preserved that 
point below, the so-called “dormant rights” theory has 
no application under the Federal Aviation Act and 
the Board has so held in construing the predecessor 
Civil Aeronautics Act; 

(3) Despite Eastern’s characterizations, Capital’s 
Route 51 authorizations did not become “dormant”, 
even under Motor Carrier decisions of the Interstate 
Commerce Commission; and 


(4) Eastern’s belated request for a stay complete- 
ly fails to meet the tests established by this Court in 
Virginia Petroleum Jobbers Association v. Federal 
Power Commission, 104 U.S. App. D.C. 106, 259 F.2d 
921, 925. 


These points, in the order stated, are discussed below. 


i 


EASTERN DID NOT RAISE OR PRESERVE THE 
“DORMANT RIGHTS” ISSUE BELOW. 
While during the proceeding below, Eastern in various 
contexts characterized Capital route authorizations as 
“dormant” or “abandoned”, it never did argue that any of 


lation recites that it ‘‘is without prejudice to Eastern’s right to 
request this Court by motion for earlier and separate decision on 
its appeal,’’ United, in signing the i age did not construe 


that language as permitting Eastern to have two opportunities for 
submission on the merits (one by motion and a second by later 
brief) and, in no event, did it intend that Eastern would be given 
beyond August 4, 1961, to file a brief on the merits. 
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Capital’s authorities could not be lawfully transferred un- 
less public convenience and necessity were again proved 
and found by the Board. No other party raised that issue. 
Nor has Eastern nor anyone else offered any excuse for 


failing to do so. 


Eastern did not raise the “dormant rights” objection in 
its evidence or the testimony of its witnesses. It did not 
raise it on Brief to the Examiner, in exceptions to the 
Examiner’s Initial Decision, or on Brief to the Board. The 
only occasions that Eastern cites as raising its “dormant 
rights” contention are after hearing and after Brief to the 
Board, i.e., upon oral argument before the Board and on 
petition for reconsideration of the Board’s decision. How- 
ever, examination of both of those phases of the proceeding 
below discloses no support for Eastern’s claim. 


On oral argument, Eastern urged that New York-Atlan- 
ta-New Orleans and Atlanta-Florida segments of Capital’s 
Route 51 should not be transferred to United because, to 
use Eastern’s own language, (1) “Those transfers ° * * 
would divert from Eastern,” (2) “these authorizations * * * 
do not integrate with the * * * system of United,” (3) 
“there are no service improvements ° ° ° offered by United 
© °° in any of these markets,” (4) “all the claimed ° * ° 
benefits of the merger can be made possible without these 
authorizations,” (5) “the non-transfer of these authorities 
will prevent a resurrection of wasteful and uneconomical 
multiple competition in these markets,” and (6) “transfer 
[of] these route segments to United * * * would betray ° ° ° 
20 years of hard consideration by this Board of the proper 
development of this Nation’s air transportation system.” 
(Tr. 5553-57) 


These were economic arguments. None of them ques- 
tioned the basic power of the Board to transfer the route 
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authority in issue. The balance of Eastern’s oral argument 
will be searched in vain for the objection it raises here. 


While Eastern, on petition for reconsideration, briefly 
discussed two “dormant rights” cases in the motor carrier 
field, it still did not contend that the Board was without 
authority to transfer allegedly dormant rights absent find- 
ings that those rights were required by the public conven- 
ience and necessity. On the contrary, Eastern merely em- 
ployed those motor carrier cases to rephrase economic 
argument that it had urged throughout the proceeding. In 
its petition for reconsideration, Eastern argued that (a) 
“The public interest question requires consideration of 
effect upon competing carriers (Eastern) in the context 
also of Capital’s dormant rights which United would re- 
ceive;”* (b) “The failure of the Board ° ® * to analyze the 
lack of need for revitalization of third-carrier competition 
earlier withdrawn by Capital for lack of economic support 
is in striking contrast to the Interstate Commerce Com- 
mission practice of requiring the vendee of any certificate 
to show that revitalization of the dormant authorities * ° ° 
is required by the public convenience and necessity;” (c) 
“where the authorizations have been abandoned, as here, be- 
cause the competition was too intense, an affirmative show- 
ing of strong public benefits resulting from the transfer 
should be required of the vendor and vendee;” and (d) 
“The Board erred in finding” that “‘we are not persuaded 
that the public convenience and necessity may not require 


* It should be noted that the Board, in estimating diversion from 
Eastern, assumed that United would provide fully competitive 
service over Capital’s routes including Route 51 (Tr. 5667, 5724- 
26). It also should be noted that the Board, because of Delta’s and 
Eastern’s claim of a lack of need for Capital’s service, considered 
and rejected the possibility of instituting a new proceeding direct- 
ed to determining whether the route segments in question should 
be altered, amended, modified or suspended (Tr. 5672-74). 
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the continued certification of Capital over the segments in 
question” (Tr. 5798-5800). 


Those arguments, in Eastern’s own words, are a far cry 
from a legal contention that the transfers in issue were 
beyond the Board’s power.°® This oblique reference in East- 
ern’s petition for reconsideration to the “dormant rights” 
concept of the Interstate Commerce Commission was clearly 
not sufficiently definite to place before the Board the issue 
of whether the transfer of some routes was barred as a 
matter of law (unless public convenience and necessity were 
proved again) because Capital had “abandoned” them. 
Western Air Lines v. Civil Aeronautics Board, 196 F.2d 
933 (9th Cir.), cert den. 344 U.S. 875. 


Equally important, if Eastern’s use of the term “dormant 
rights” in a quite different context could be construed as 
raising the “dormant rights” question, Eastern subsequent- 
ly abandoned the issue. Before decision on its petition for 
reconsideration, Eastern filed an answer to the petitions 
for reconsideration of Delta and Northwest. In that answer, 
Eastern shifted its position as to the relief that it desired. 
In its answer to Delta’s and Northwest’s petitions for re- 
consideration, Eastern urged: 

“In this answer * * ° Eastern asks that the Board 
now start an investigation of the competitive balance 
as affected by the merger in the markets specified by 
Eastern in its petition for reconsideration and, pending 
conclusion of that investigation, permit and require 
United to act in keeping with its solemn representations 
to the Board that the expansion of capacity threatened 


© United, in answer to petitions for reconsideration of Eastern 
and others, demonstrated that Capital had not ‘‘withdrawn’’ from 
the principal markets challenged by Eastern. In answer to East- 
ern’s argument that transfer of Capital’s route authority should be 
considered in the context of alleged dormancy, United also pointed 
out by way of a footnote that the Board had rejected the ‘‘dormant 
rights’’ principle in the Delta-C&S Merger Case, 16 CAB 647. 
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by it would not take place until mid-1962. All that 
Eastern now asks is that the Board require United to 
abide by its solemn promises and representations made 
to the Board in this case. That procedure would permit 
United to carry out the plans it has presented to the 
Board * ° * *” (Tr. 5848) (Emphasis In Original) 


Thus, Eastern, in its last pleading before the Board, no 
longer urged a nontransfer or even a stay of Capital’s 
authorizations. All that Eastern asked, as it said, was that 
the Board require United to use the Capital authorizations 
transferred to it in the manner that United proposed to do 
during the hearing below. Surely, the reasonable conclusion 
to be drawn from Eastern’s last position below was that, 
having withdrawn from its earlier nontransfer and stay 
arguments, it was not urging a “dormant rights” issue. 


The Board’s power to transfer allegedly “dormant 
rights” not having been questioned below (or if questioned, 
the issue having been abandoned) there was no occasion 
for the Board to have made findings on that score. More- 
over, having failed to raise or having abandoned the issue 
below, Eastern is foreclosed from raising it before this 
Court. Section 1006(e) of the Federal Aviation Act (49 
U.S.C. §1486) provides: 


“No objection to an order of the Board * ° ° shall be 
considered by the court unless such objection shall 
have been urged before the Board ° ° °, or if it was not 
so urged, unless there were reasonable grounds for 
failure to do so.” 


This Court applied the foregoing provision of the Act 
in Seaboard & Western Airlines v. Civil Aeronautics Board, 
87 U.S. App. D.C. 78, 183 F.2d 975. In upholding the Board’s 
order which was challenged, as are the Board orders here, 
for the first time on review as not having adequate find- 
ings, the Court said (p. 975): 
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«* © © The point to which petitioner’s brief and argu- 
ment are directed is that the Board failed to make 
adequate findings. Petitioner did not urge this objec- 
tion before the Board, despite the fact that petitioner 
asked the Board for a rehearing on other grounds. The 
objection, therefore, comes too late. The statute pro- 
vides that ‘No objection to an order of the Board shall 
be considered by the court unless such objection shall 
have been urged before the Board or, if it was not so 

unless there were reasonable grounds for fail- 
ure to do so.’ [Citation Omitted] No such grounds are 
shown. It follows that we could not modify or set aside 
the Board’s order even if we regarded the objection 
now urged as valid.” 


Eastern’s petition for review and its present motion 
for remand fall squarely within the proscription of this 
provision of the statute. 


IL 
EVEN HAD EASTERN RAISED AND PRESERVED 

THE ISSUE BELOW, THE “DORMANT RIGHTS” 

CONCEPT IS NOT APPLICABLE UNDER THE FED- 

ERAL AVIATION ACT AND THE BOARD HAS SO 

HELD. 

The “dormant rights” concept is not spelled out in any 
statute. Rather, it is a regulatory policy which the Inter- 
state Commerce Commission has evolved in motor carrier 
cases and, to our knowledge, is not followed in any other 
field of public utility regulation. Being only a policy of 
another agency and not commanded by the Federal Avia- 
tion Act, there is no reason why, absent other compelling 
considerations, of which there are none, the Board should, 
as a matter of law, be required to transplant that policy 
to the regulation of a different medium of transportation 
under a statute which, in pertinent particulars, differs 
from the Interstate Commerce Act. 


9 


The Board, as indicated (page 6, supra), has rejected 
the “dormant rights” theory as a principle of regulation 
of air transportation in the Delta-C€éS Merger Case, 16 
CAB 647 (1952), where Eastern and others urged the 
“dormant rights” principle as a ground for a nontransfer 
to Delta of route authorizations that had never been 
activated by C&S. We quote from the Board’s opinion 
at length, not only to show what the Board said but also 
because the Board’s reasoning should be decisive here 
(pp. 649-652) : 


“Various parties to this proceeding have argued 
that the Board is without power to transfer the cer- 
tificate authorizations held by C&S * * * which have 
not heretofore been served by C&S. In any event, it 
is contended that these authorizations should not be 
transferred as a matter of policy, on the ground that 
the rights in question are dormant rights and that 
in comparable situations under the Interstate Com- 
merce Act, the Interstate Commerce Commission has 


declined the transfer of such rights unless there 
has been an affirmative showing on the record that 
the public convenience and necessity require the 
continuance of such authorizations. 


«“e © * In our judgment the test so urged is not 
required as a matter of law under the Act; nor would 
its application, even assuming that the Board in its 
discretion could incorporate it as one phase of the 
public interest in certificate transfer cases, be con- 
ducive to carrying out the policies Congress embodied 
in the Act. We are therefore unable to accept the 
carriers’ contention. 


“As a part of the statutory plan designed to regn- 
late and promote civil aviation in such a manner as 
to insure an air transportation system adequate to 
meet the needs of the commerce, the postal service, 
and the national defense of the country, Congress 
vested the Board with broad powers over air trans- 
portation routes. Following the traditional pattern of 
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public utility regulation, it provided that no person 
shall engage in air transportation until it has been 
issued a certificate of public convenience and neces- 
sity by the Board authorizing the proposed services. 
* * * But Congress did not stop there. In section 
401(z) it granted the Board power to declare that 
certificates have ceased to be effective in cases where 
service had never been inaugurated or after inaugura- 
tion had been abandoned for specified periods. And 
this power may be exercised even though the carrier 
resumed service after expiration of the specified date. 
In section 401(h) the Board, over the objection of 
the holder of the certificate, has power to alter, amend, 
modify, or suspend certificates in whole or in part 
if the public convenience and necessity so require. 
Thus it can be seen that Congress vested the Board 
with far-reaching powers permitting it to dispose of 
operating rights no longer required by the public 
convenience and necessity not only in cases where the 
rights have never been exercised by the holder but 
where services are actually being rendered pursuant 
to the certificate. With this extensive power to deal 
directly with operating rights, it is unnecessary and 
illogical in the administration of the Act to hold that 
every transfer case involving dormant operating 
rights, must be converted into a proceeding for the 
retrial of issues of public convenience and necessity. 
Not only would such a holding greatly expand the 
issues in transfer cases and delay the consummation 
of a transfer whose early approval might in all other 
respects be strongly in the public interest, but in 
certain cases, even where the dormant rights com- 
prise only a small part of the total route system 
involved, it is possible that disapproval of transfer 
of the unused rights might jeopardize the carrying 
out of the entire agreement. 


«ue © © It is difficult to determine from the cases to 
what extent the Commission was influenced to adopt 
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its rule by conditions peculiar to the motor carrier 
industry and the regulatory problems confronting it. 
It is reasonable to assume, however, that considera- 
tions such as the existence of thousands of carriers 
competing strongly in most areas of the country 
played a part in its application of the rule. More 
important than this, however, may be the fact that 
the powers of the Commission to control the oper- 
ating rights of motor carriers is much more restrictive 
than is that of the Board over air carriers. Thus, 
once a motor carrier certificate becomes effective the 
rights granted by that certificate cannot be changed 
except with the consent of the holder or for a failure 
to comply with the provisions of the Interstate Com- 
merce Act and the lawful orders of the Commission 
thereunder. Under these circumstances, the conclu- 
sions reached by the Interstate Commerce Commission 
in the administration of the Interstate Commerce 
Act, although appropriate to the factual and legal 
situation presented there, are not persuasive in the 
ease before us. 


“Accordingly, we conclude that approval of the 
agreement here before us, insofar as it involves dor- 
mant operating rights, is not dependent upon proof 
of public convenience and necessity.” 


The Board has not retracted from that position. Its 
views, as set forth above, are as reasonable today as when 
first expressed. Its interpretation of the statute that it 
administers is entitled to great weight. Skidmore v. Swift 
Co., 323 U.S. 134, 139-140. In comparison with the Board, 
the Interstate Commerce Commission’s authority over 
motor carrier certificates once issued, is extremely re- 
stricted, as shown by the following excerpts from the 
governing statutes. 
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AGENCY POWERS OVER ISSUED CERTIFICATES 
UNDER FEDERAL AVIATION ACT AND MOTOR 


CARRIER ACT 


Federal Aviation Act 
49 USL. § 1371(f) 


“Each certificate shall be ef- 
fective from the date specified 
therein, and shall continue in 
effect until suspended or re 
voked as hereinafter provided, 
or until the Board shall certify 
that operation thereunder has 
ceased, or, if issued for a lim- 
ited period of time under sub- 
section (d)(2) of this section, 
shall continue in effect until 


Motor Carrier Act 
49 USC. § 312(a) 


“Certificates, permits, and li- 
censes shall be effective from 
the date specified therein, and 
shall remain in effect until sus- 
pended or terminated as herein 
provided. Any such certificate, 
permit, or license may, upon 
application of the holder there- 
of, in the discretion of the Com- 
mission, be amended or revoked, 
in whole or in part, or may 
upon complaint, or on the Com- 
mission’s own initiative, after 
notice and hearing, be suspend- 
ed, changed, or revoked, in 
whole or in part, for willfal 
failure to comply with any pro- 
vision of this chapter, or with 
any lawful order, rule, or regu- 
lation of the Commission pro- 
mulgated thereunder, or with 
any term, condition, or limita- 
tion of such certificate, permit 
or license.’ 


® The Interstate Commerce Commission has employed its revoca- 
tion authority in cases where service either has not been inaugurated 


49 U.S.C. § 1371(9) 


“‘The Board upon petition or 
complaint or upon its own in- 
itiative, after notice and hear- 
ings, may alter, amend, modify, 
or suspend, any such certificate, 
in whole or in part, if the pub- 
lic convenience and necessity so 
require, or may revoke any such 
certificate, in whole or in part, 
for intentional failure to com- 
ply with any provision of this 
title or any order, rule or regu- 
lation issued hereunder or any 
term, condition, or limitation 
of such certificate.’’ 


With the power that the Board possesses over certifi- 
cates, a transplant of the “dormant rights” theory to 
regulation under the Federal Aviation Act would not only 
be unnecessary, but inconsistent with the regulatory plan 
of that Act, which makes express provisions for, and 
specifies the conditions under which, outstanding oper- 
ating rights may be altered, amended, modified, suspended 
or terminated. Cf. Civil Aeronautics Board v. Delta Air 
Lines, 81 S.Ct. 1611 (1961). 


For this reason also Eastern’s motions and petitions for 
review should be denied. 


or has been discontinued. It has done so by including a condition 
in carriers’ certificates requiring them to provide ‘‘continuous and 
adequate’’ service. See Stiltz, Inc. Investigation and Revocation 
of Certificate, 74 M.C.C. 401, 403-404. However, the Commission’s 
revocation authority still remains less than that of the Board 
because the Commission can effect involuntary revocation only for 
‘‘willful’’ violations under Section 312(a). 
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my. 


CAPITAL’S ROUTE 51 AUTHORIZATIONS 
WERE NEVER LEGALLY DORMANT. 

Capital continuously operated Route 51 and served every 
city on that route with exceptions not pertinent for present 
purposes.° Throughout 1958, Capital was a vigorous com- 
petitor, carrying as the Examiner found (Tr. 5035), 27% 
of the traffic over the New York-Atlanta-New Orleans seg- 
ment in competition with Eastern and Delta. While finan- 
cial reverses and consequent inability to purchase more 
modern aircraft forced it to reduce service thereafter, 
Capital never abandoned any part of Route 51. This ap- 
pears clearly from published data stipulated in the record 
below and not subject to dispute. 


The facing page shows that, over the three years from 
June 1958 through May 1961, Capital provided single-plane 
or single-carrier connecting service in various Route 51 
markets.°* That list of markets is but illustrative and by 
no means complete. Not shown, for example, is the single- 
plane service that Capital, for years up to the time of the 
merger, operated between Norfolk, Raleigh/Durham, 
Greensboro-High Point, Winston-Salem, Charlotte and 


© Those exceptions are Elizabeth City, Hickory and Rocky Mount, 
N. C., amd Fort Port Lauderdale, Fla. Capital served the first three of 
those points until permitted to suspend serviee by order of the 
Board. Insofar as Fort Lauderdale is concerned, Eastern’s con- 
tention below was that Capital’s Atlanta-Fort Lauderdale non- 
stop authority should not be transferred to United. Here the fact 
is that Capital did not have, and United did not receive, any such 
authority. The certificate for Route 51, in Capital’s hands and as 
transferred to United, prohibited the operation of single plane 
service between Fort Lauderdale and Atlanta. 
°° The data on the ae. page and other schedule data discussed 
in the text are taken from the Official Airline Guides stipulated 
into the record below (Tr. 264). 
“Connecting service’, for purposes of the facing page, is based 
on connections not exceeding two hours. 


CAPITAL AIRLINGS’ SINGLE PLANE AND CONNECTING SERVICE 
IN INDICATED MARKETS 


JUNE 1958 - MAY 1961 


Raleigh 
Greensboro - Winston-Salem . 


Raleigh 
Greensboro - Winston-Salem . 


Through Plane Service 
Cognectigg Sqrvice 
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Knoxville. Likewise, not shown by the chart is the amount 
of Capital’s single-plane service which, in the instances 
of New York-Atlanta, New York-Birmingham and New 
York-New Orleans (to again cite examples) ranged from 
1 to 8, 1 to 5% and 1 to 5 round trips daily during the 
three-year period referred to. Of course, not shown is the 
fact that in September 1960 (the month before the hearing 
below) Capital provided as much or more nonstop and 
one-stop service as did either Eastern or Delta between 
such points as Philadelphia-Atlanta, Philadelphia-New Or- 
leans, Washington-Birmingham, Washington-Mobile and 
Atlanta-New Orleans (Tr. 5834-35). The inescapable fact 
is that Capital was using its Route 51 authority, so that 
none of that authority became dormant.® 


Eastern never asserts that Capital ceased serving any of 
the points in question. However, Eastern, in selecting gen- 
erally different pairs of points than those shown in the 
foregoing chart, appears to argue that Capital’s rights be- 
tween the pairs of cities that it selected have become dor- 
mant because Capital, in those instances, did not provide 
nonstop or single plane®® service or obtain a 10 per cent 
participation in the traffic. That does not prove that Capi- 
tal’s authority to serve those particular pairs of points or 
its authority to serve Route 51 as a whole was legally dor- 
mant. 


* Delta not only admitted that Capital’s Route 51 authority was 
not dormant but affirmatively urged that fact as a reason for 
enlarging the scope of the proceeding below. In its motion of 
tember 13, 1960, Delta said (Tr. 182): ‘‘ ® ® ® in view of the still 
further fact that the Board is not here confronted with dormant 
rights which more clearly can be dealt with in a later section 401(g) 
proceeding, but rather with permanent and active authority, Delta 
s baits that unusual circumstances are clearly present here justify- 
ing the relief requested by Delta.”’ 
°° Eastern ’ service. Single 


lane and through plane service mean the same thing—a flight 
Fsesresth taro oti Chat does nk Poaine change oF Cleiax 
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Capital’s certificate for Route 51, like certificates of 
public convenience and necessity generally, authorized the 
holder to engage in air transportation between a designated 
terminal at one end of the route, designated intermediate 
points and a specified terminal at the other end of the 
route. While Capital’s Route 51 certificate, like certificates 
generally, provided that “the holder shall render service 
to and from each of the points named herein, except as 
temporary suspensions of service may be authorized by the 
Board,” it did not require nonstop or through plane service 
between every pair of points. 


The Board has made it abundantly clear that a carrier’s 
certificate does not, per se, require the operation of either 
nonstop or single-plane service betwen any pair of points, 
although a failure to do so may give rise to an issue of 
adequacy under other provisions of the Act. In the Fort 
Worth Investigation, C.A.B. Docket No. 7382 (Board Op. 
of Sept. 23, 1958), the Board said: 


«“e ¢ © while a carrier certificate obligates as well as 
authorizes it to provide service between designated 
points, the certificate does not, in and of itself, require 
nonstop or limited stop service, or even single-plane 
service, between particular points; the fact that a 
carrier’s service between a pair of points which it is 
authorized to link may involve changing planes, lay- 
overs, and circuity is not ipso facto a demonstration of 
inadequacy in meeting its certificate obligations, for 
the character and volume of service that is required 
depends on all the facts, including service by others.” 


In addition, the Interstate Commerce Commission, the 
agency that promulgated the “dormant rights” theory, has 
made it equally plain that a carrier is not required to pro- 
vide service between every combination of points on its 
routes in order to avoid a claim of dormancy. In Powell 
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Bros. Truck Line-Purchase-Bryan, 39 M.C.C. 11, aff'd. 
Byers Transport v. United States, 49 F. Supp. 828 (D.C. 
Mo. 1943), where the seller was certificated over two routes, 
one between Bunceton, Missouri, and Kansas City and the 
second between Bunceton and St. Louis, and had operated 
over both routes separately but had not provided through 
service between Kansas City and St. Louis, the Commission 
rejected an argument that the seller’s through service 
authority was dormant, stating (pp. 16-17): 


“In the circumstances presented, we conclude that 
the failure of Bryan to exercise the right to engage in 
through operations between St. Louis and Kansas City 
cannot be construed as an abandonment of such right. 
Regular route common carriers, under ordinary con- 
ditions, are not called upon to transport traffic between 
each and every combination of points which they are 
authorized to serve, and to require a continuity of 
operation in this respect would destroy a carrier’s 
flexibility of service contrary to the declaration of 
policy in the Act. The flow of traffic is changeable, the 
demands for a carrier’s service vary with the require- 
ments of the public, and its operations often depend, 
to a great extent, upon the particular traffic it is able 
to obtain for transportation. The mere nonuser by 
Bryan of its right to operate between St. Louis and 
Kansas City did not extinguish his right to do so. * ° ° 
the transfer of such right to Powell was consistent with 
the public interest.” 


See also Arkansas Motor Freight Line-Purchase-Memphis- 
Arkansas Express, 58 M.C.C. 721; Merchants Motor 
Freight Inc.-Purchase-Bridgeways, Inc., 60 M.C.C. 229; 
Midwest Coast Transport-Purchase-Cary, 70 M.C.C. 213. 


Eastern’s argument, carried to its conclusion, would 
mean that substantial parts of the national air route net- 
work are dormant. Eastern itself does not provide single 
plane, let alone nonstop, service between such points as 
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Baltimore, on the one hand, and Winston-Salem, Greens- 
boro/High Point, Birmingham, Mobile and New Orleans, 
or between New Orleans, on the one hand, and Greens- 
boro/High Point, Winston-Salem, Raleigh-Durham, and 
Richmond, on the other, to cite only some examples. Like- 
wise, Delta provides no single plane service between Phil- 
adelphia-Birmingham, Baltimore-Charlotte, Baltimore- 
Birmingham, or Charlotte-New Orleans, again citing but a 
few examples. In all those instances Eastern or Delta are 
authorized to provide those services. To maintain that their 
rights are legally dormant would be contrary to the Board’s 
own interpretation of certificates of public convenience and 
necessity issued by it. 


On the basis, therefore, of both Board and Interstate 
Commerce Commission precedents, none of Capital’s Route 
51 authorizations was dormant even under the latter Com- 
mission’s “dormant rights” policy. This, coupled with East- 
ern’s failure to raise the “dormant rights” issue below and 


the Board’s rejection of that principle as a regulatory con- 
cept under its governing statute, demonstrate the lack of 
merit in Eastern’s motions and petitions for review. 


Iv. 


EASTERN’S BELATED REQUEST FOR A STAY DOES 
NOT MEET THE TESTS PRESCRIBED BY THIS 
COURT. 

This Court, in Virginia Petroleum Jobbers Association 
v. Federal Power Commission, supra, set forth the follow- 
ing four factors that must be considered in passing upon 
requests for stays of administrative orders pending judicial 
review: 

“(1) Has the petitioner made a strong showing that 


it is likely to prevail on the merits of its appeal? °° * 
(2) Has the petitioner shown that without such relief 
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it will be irreparably injured? ° ° ° (3) Would the 
issuance of a stay substantially harm other parties 
interested in the proceedings? * * * (4) Where lies 
the public interest?” 


Eastern’s motion does not meet any of these tests. In 
the first place, as shown, Eastern’s position on the merits 
of its appeal is completely untenable. 


Secondly, this Court’s order of May 26, 1961, denying 
petitions of Delts and Northwest for a stay of the Board’s 
order approving the merger in issue here is dispositive of 
Eastern’s request for a stay. Eastern’s only claim of irrep- 
arable injury is in the form of diversion of traffic from it. 
However, in contrast to several million dollars of diversion 
claimed by Delta and Northwest, Eastern’s allegations here 
are of the most general character. 


Besides this Court’s denial of Delta’s and Northwest’s 
request for a stay, stays in other cases have been denied 
of Board orders involving substantially greater diversion 
than could possibly be sustained by Eastern here. United 
Air Lines and Trans World Airlines v. Civil Aeronautics 
Board (App. D.C.) Nos. 15414, 15415, denying a stay where 
diversion of $12,000,000 annually was conceded; Delta Air 
Lines, Inc. v. Civil Aeronautics Board (App. D.C.) Nos. 
14798 et al, denying a stay where $12,000,000 annual diver- 
sion was claimed; Eastern Air Lines, Inc. v. Civil Aero- 
mautics Board (2nd Cir.) Nos. 25422 et al, denying a 
stay although the admitted diversion totaled $17,000,000 
annually. 


Moreover, it is to be noted that the Board, in finding that 
diversion from Eastern would not be sufficiently harmful 
to dictate limitations upon approval of the merger, based 
its finding on estimates of diversion from Eastern which 
assumed that United would be fully competitive with that 
carrier in the markets in question (Tr. 5666-67, 5724-31). 
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Thirdly, Eastern’s delay in requesting a stay undermines 
its position. The Board’s order denying petitions for re- 
consideration below was issued on May 12, 1961. Although 
Delta and Northwest promptly filed petitions for a stay 
with this Court, Eastern did not elect to do so until August 
4, 1961, the date when briefs on the merits were due. That 
delay of almost three months must be weighed in evaluat- 
ing the seriousness or lack of seriousness with which East- 
ern advances its claim of injury. However, of greater sig- 
nificance is the fact that United and Capital, during those 
three months, have substantially altered their position. 
After the Court denied Delta’s and Northwest’s request for 
a stay, United and Capital, on June 1, 1961, consummated 
the merger. Capital’s routes, by order of the Board, were 
transferred to United on the same day. United and Capital, 
therefore, are no longer in a position where they could de- 
cide whether to proceed with or abandon the merger if a 
stay were granted. Moreover, United, since June 1, 1961, 
has begun operating single-plane service between a number 
of points as to which Eastern seeks a stay; Baltimore and 
Richmond, on the one hand, and Winston-Salem, Atlanta 
and New Orleans, on the other; Greensboro-High Point and 
Winston-Salem, on the one hand, and Atlanta and New Or- 
leans, on the other, and Charlotte-New Orleans. What, 
therefore, Eastern is asking is in effect that this Court 
take away authorizations transferred to United upon con- 
summation of the merger which the Court refused to stay. 


Finally, the public interest requires denial of a stay. 
Among other things, Eastern, by a stay, would have the 
Court impose an Eastern monopoly in approximately one- 
half of the markets listed in Eastern’s motion, despite 
Board findings in prior cases that Capital’s authorizations 
between those points are required by the public convenience 
and necessity. Eastern also would have the Court deprive 
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the public of the single-plane service that United is now 
providing in‘a number of these markets. Further, it would 
have the Court deprive the public of improvements in, and 
additions to, those services that United at the hearing below 
said it would provide. Indeed, what Eastern is asking for 
is an emasculation of the New York-Atlanta-New Orleans 
route which would adversely affect the efficiency of opera- 
tions and quality of service offered to the public over the 
balance of that route. 


CONCLUSION 


For the above reasons Eastern’s motions for a stay and 
a remand should be denied and its petition for review dis- 
missed. 
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